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ChEZE ComBaRAZs)), 8T (ARHBR), 201948 H9 H, 03 i,

Stephen B. Goldberg: Dispute resolution: negotiation, mediation and other processes, Aspen publishers, 2002, 4th ed, p111.
CHEA E E R S 25 B 2R ) / “UNCITRAL Conciliation Rules” 4> 3CTE LIS ER2s T 1980 4F 12 H 4 Hii
o1y 35/52 S, FE T hnps://uncitral.un.nrg/zh/working_groups/Z/arbitratinn,ﬁ-;i)ﬁ DilalstEl 2020 424 H 7 H .

(A EERR S BTSN ) 5 15 2. “The conciliation proceedings are terminated:(a) By the signing of

the settlement agreement by the parties, on the date of the agreement; or(b) By a written declaration of the conciliator, after

Q ©ee

consultation with the parties, to the effect that further efforts at conciliation are no longer justified, on the date of the declaration;
or(c) By a written declaration of the parties addressed to the conciliator to the effect that the conciliation proceedings are
terminated, on the date of the declaration; or(d) By a written declaration of a party to the other party and the conciliator, if

appointed, to the effect that the conciliation proceedings are terminated, on the date of the declaration.”

F Iy CHE BRI A VAT ), IO R, 2007 4R, 55 159 TURER 166 T,
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AL OGRS : PRI FNE Z 8% ), RE AR, 2010 4ER, 3 111 BUREE 112 51,

TN PR SCBA ARAHEMBAL T , A2 A R M5 R DRSO S KT 18T .

195 CEPRRTSRAR SRR TE ), iU AL, 2007 4R, 45 167 T2,

AR R RO TR T =5 He— DA TR DR A Bl — 2 A SR RO A IR IR ML

®6e 6 e

IRAEROCR, ASFE IR G A FAL, TEBE L B ANREZ B RVRIATE R 3 = RN AR T A TP IR A B A AU . B
PN D VE R SRR T I R ORISR, T VAR AR 2k, SRR 5 P B, s g AR
SRR R RN BTSRRI SRR (R R: A RS —— DA g [ Y
WP ), P L, 2012 4R, 56 196-202 5T,

@ RS CCHm¥E A2y ) 5 ERFFHJEM ), T 2T htp//news.sina.com.cn/sf/news/2019-08-29/doc—ihytcitn2798087.
shtml, 5 J5 iR ] 2020 4 4 H 9 H .

CIE A T 26 T8 1/ BT 7= A2 00 B BR AR B L2 20 ) %8 3 45 “Each Party to the Convention shall enforce a settlement

agreement in accordance with its rules of procedure and under the conditions laid down in this Convention.”
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Ol — gy, N T https://uncitral.un.org/zh/working_groups/2/arbitration S S ViRl TRl 2020 424 H 7 H .

CHAR” TR A R AUESCAS AN AR AN R AT 2

(A B TR B E PR AR IMLA 2 ) 55 1 2555 1 #K: “1. This Convention applies to an agreement resulting from

mediation and concluded in writing by parties to resolve a commercial dispute (settlement agreement) which, at the time of its

e ®

conclusion, is international in that: (a) At least two parties to the settlement agreement have their places of business in different
States; or (b) The State in which the parties to the settlement agreement have their places of business is different from either: (i)
The State in which a substantial part of the obligations under the settlement agreement is performed; or (ii) The State with which
the subject matter of the settlement agreement is most closely connected.”

CHE A [ 56 TR 7 B = A 10 TR PR AR IR 29 ) 55 2 2558 1 3K “1. For the purposes of article 1, paragraph 1: (a) If a
party has more than one place of business, the relevant place of business is that which has the closest relationship to the dispute
resolved by the settlement agreement, having regard to the circumstances known to, or contemplated by, the parties at the time
of the conclusion of the settlement agreement; (b) If a party does not have a place of business, reference is to be made to the

party’ s habitual residence.”
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BHH PRGNS 5S  S I8 AR SR T M LS PAT IO, O T sk S
BOCEAET WY CHOMBORRA L) 55 1450 3 FOUE— L, A IR Be At i

Y A B 5 T 98 A 9T 7 A 10 B B R A B LN 24 ) 2 1 4558 2 3. “2. This Convention does not apply to settlement
agreements: (a) Concluded to resolve a dispute arising from transactions engaged in by one of the parties (a consumer) for
personal, family or household purposes; (b) Relating to family, inheritance or employment law.”

Eunice CHUA, The Singapore Convention on Mediation—A Brighter Future for Asian Dispute Resolution, Asian Journal of
International Law, volume 9, 2019, p197.

@) (B G ETZE S o [EBR R SRR AR AR T L B R BR AR MSORTEER ) (2018 48 ), FETIRA EEBRA Sk E B Tr
R + https://un(:iiral.un.nrg/zh/lexts/mediaiion/modellaw/mmmercial_nonciliatinn,f’i}ﬁ Dila)isfla] 2020 4= 4 H 8 H .

@ 2018 4F (1L 2002 4F B 5 i B PR IR TERE ) 45 1 -4 13k "R IR R R IR EAR T T35
R ke S Byl AR S5 AT 52 20 52 B s S WML DI ARl f O3, £ s FHLOE; TR RN M, TREOR, &
BC/FAT s B 5 FBE s HATAL S5 5 DRI s TR IRSERHAL A8 A R 0 Tl sl @il A4 s nas e Bk
WARE BN

@ (IR O TR AR T e A2 0 E PR AR PN A 2 ) 55 1 4555 3 3K “3. This Convention does not apply to: (a) Settlement
agreements: (i) That have been approved by a court or concluded in the course of proceedings before a court; and (ii) That are
enforceable as a judgment in the State of that court; (b) Settlement agreements that have been recorded and are enforceable as an
arbitral award.”

WA OBy A2y ) 5 ERFIAM ), T2 T htp:/mews.sina.com.cn/sf/news/2019-08-29/doc—ihytcitn2798087.
shtml, 55 Vila]IN 1] 2020 4 4 7 9 H.
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2 B E TRV DS AR T R i R S S A O A Y B BRE (B Xk, @
A B3 (2528 T AR L R A IRIAe , 4n < R BORIAR ™ AL B A BRIA , nTBEIA B ERL | Ut
BOIRTVEMERAZ SO R H A, @ dnl BE0 20 = AROR g5 o A SR AR IR, -t
AP B T IR BRI DR A 5 il AT, B BB AR SR . S T BTk R ABCAIfE ™ , LA
TR 53 2544 25 7 SO IR 0™ A TR A R AR 62

=. CETNIAMR AL ) BB AR LA
GRS ALY ) A BRI LA R T LA 1R (AAL2) (it

TEBEUMLA Y ) — RS NG AT SR, TSR] T 2 4 AT
o EAEHLG TR MATH AL TR MR, AR TRIT LI

@ B ST IRAR T A ) E R AR SN2 ) 55 4 2555 1 3X: “1. A party relying on a settlement agreement under this
Convention shall supply to the competent authority of the Party to the Convention where relief is sought: (a) The settlement
agreement signed by the parties; (b) Evidence that the settlement agreement resulted from mediation, such as: (i) The mediator’s
signature on the settlement agreement; (ii) A document signed by the mediator indicating that the mediation was carried out;
(iii) An attestation by the institution that administered the mediation; or (iv) In the absence of (i), (ii) or (iii), any other evidence
acceplable to the competent authority.”

CHBEA 56 TR BT P A= 00 [ PR AR DML 29 ) 55 4 2555 2 3K “2. The requirement that a settlement agreement shall
be signed by the parties or, where applicable, the mediator is met in relation to an electronic communication if: (a) A method
is used to identify the parties or the mediator and to indicate the parties” or mediator’s intention in respect of the information
contained in the electronic communication; and (b) The method used is either: (i) As reliable as appropriate for the purpose for
which the electronic communication was generated or communicated, in the light of all the circumstances, including any relevant
agreement; or (ii) Proven in fact to have fulfilled the functions described in subparagraph (a) above, by itself or together with
further evidence.”

@ WA EEPRT S EZ S (RO Sa : EBRi SRR /8 5T A R PRI T T AL AL ),
BAE SO A/CN. 9/WG. TUWP. F#ET https://unnitral.un.org/zh/wnrking_grnups/Z/arhitratinn,fi}ﬁ Pilalistla] 2020 45 4 H
7H.

WA OBy A2y ) S5 ERFIAM ), T2 T htup:/mews.sina.com.cn/sf/news/2019-08-29/doc—ihytcitn2798087.
shiml, f 5 ] a] 2020 44 H 9 H.,
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WA OBy A2y ) 5 ERFIAM ), T2 T htp:/mews.sina.com.cn/sf/news/2019-08-29/doc—ihytcitn2798087.
shitml, 55 Vs IR]EF ] 2020 45 4 F 9 H .

Eunice Chua, Enforcement of International Mediated Settlement Agreements in Asia: A Path towards Convergence, Asian

®

International Arbitration Journal, volume 15, 2019, p9.

1645 RSO A/CN.9/929: (I3 [T [ B B2 53 1k 2 D o 8 — AR (SR ) SRS L (2017 4F 10 H 2 A 6 A,
Ayl ) TAERE ), FET https://uncitral.un.org/zh/working_groups/2/arbitration , #¢ i 5[] Bf 1] 2020 45 4 F 7 H.
(A B TR R E PR AR INLA L) 55 5 2555 1 #K: “1. The competent authority of the Party to the Convention

where relief is sought under article 4 may refuse to grant relief at the request of the party against whom the relief is sought only

® ®

if that party furnishes to the competent authority proof that: (a) A party to the settlement agreement was under some incapacity;
(b) The settlement agreement sought to be relied upon: (i) Is null and void, inoperative or incapable of being performed under
the law to which the parties have validly subjected it or, failing any indication thereon, under the law deemed applicable by
the competent authority of the Party to the Convention where relief is sought under article 4; (ii) Is not binding, or is not final,
according to its terms; or (iii) Has been subsequently modified; (¢) The obligations in the settlement agreement: (i) Have been
performed; or (ii) Are not clear or comprehensible; (d) Granting relief would be contrary to the terms of the settlement agreement;
(e) There was a serious breach by the mediator of standards applicable to the mediator or the mediation without which breach
that party would not have entered into the settlement agreement; or (f) There was a failure by the mediator to disclose to the
parties circumstances that raise justifiable doubts as to the mediator’s impartiality or independence and such failure to disclose
had a material impact or undue influence on a party without which failure that party would not have entered into the settlement
agreement."

® (A E TR E PR AR LA L) 55 5 2555 2 3. “2. The competent authority of the Party to the Convention
where relief is sought under article 4 may also refuse to grant relief if it finds that: (a) Granting relief would be contrary to the
public policy of that Party; or (b) The subject matter of the dispute is not capable of settlement by mediation under the law of that
Party.”
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Abstract: With the ongoing expansion of international trade markets, conflicts become
inevitable. Traditional commercial dispute resolutions include litigation, arbitration, mediation,
etc. Among them, mediation is more swift, inclusive, and convenient, but it lacks enforceability.
The Singapore Convention on Mediation ( “Convention” ) approached this problem in a
multilateral manner and enabled cross-border enforcement of international settlement agreements
that results from mediation ( “Agreements” ). China has joined the Convention. This research
focuses on the Convention’s creative resolutions. This research interprets the conditions of
the settlement agreement applicable to the Convention and situations when refusal to grant
relief on the Agreements are permitted by the Convention. This article also proposes advice
on constructing a commercial mediation framework in China that is closely connected to the
Convention. This research aims to promote the commercial mediation framework in China and
achieve a closer connection between the Chinese framework and the Convention.

Keywords: international commercial mediation; settlement agreement; mediator; cross-

border enforcement

( RfESmLE: AVRE )

17



] i BRI A e i 5E: 2E T WIPO
I ER[F

k& ML

NERE HER,FREBNERALANFPEERREH KRR, R PR HALR
( World Intellectual Property Organization, & # WIPO) &y 1# 4 58 f o2 E Fr L K 4
HE B A E ICANN 24, ik 48 2 8 — A “BA YU R SRAEH", LAEH 28
{5 — 3 4 4 VU #R ¥k %% ) (Uniform Domain Name Dispute Resolution Policy, % # UDRP)
NEEREMRSE, PELSLEAR LR L S mALERP TN EHREA S REEHLTE
BAT, EFEAVENNEERL S HER T AR AR, ELEEFAELWEILTH
BARRAB T EHER L AKX ZHU IR F4, XFEH A WIPO & 5 #F & fF ok
B4 4 9% W £ A OUE (K FE UDRP BAH X ML, 4 4 5t 2018 47 #2 AL By WIPO 3 4 % 3% %
18] 8y AT, Ay R B A M B 3T A S s AR L

KR K44 WIPO UDRP #L7

— . WIPO i3 & S 5 7= 4 J7 E L iR

(— ) WIPO & S im RUEEHEIA

Bt EL I X (18 2 8, 344 %) s b A (8 ™ ., 3844 32 &) A L RE S5 B0 T R
PR A TR AN R bR T R SEAH LA . AR T S ) 5 e AR I e k44 Bk AN 1
R FE AR T PN, 35844 52 Sy ()65 5 R L P RG34 A0 JE DA 5 | A 45 [ il 7 B T T 7
FAL, BRI, 55 i ) Aol B s SO VE RN (VSR sl B 7 i i 344 il SR 1 1 3
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Ui A DR A R 2 A BT e [ Al B A4 B R XURS , a2 2y 1 7 A
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PR, 2 5 R R IR 55 i e AR [R5 [ 54 S . 49120 Calvin Klein Trademark
Trust, Calvin Klein Inc. Jff Huang Chunmian — & W1, F LAY 38 44 J& <calvinklein.red>, 1]
Calvin Klein J&FVF AR E M RIS, S04 <calvinklein.red> B FARI 52 & T %
PR NEMHESEH Calvin Klein FIFR, BHONEEH AN “red” FEARZHIRAEA X 54+

@ G (A=A ST (WIPO) 34 M i “wEseBiik” ), Cidbikag) 2009 4555 6 3,45 124-130 B,
® SUWAGE: R RTFR NS AA ERESE ), TR KA 240830, 2018 4F 5 H .
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0L, JEHIE A B AR AR 4 i S T35 B &, 3258 48 % KA MY 1D s AL 45 1
HII AR BETEAR R 15 82 58 Z BT A T I SE X T AT Ry, it — 2D i 1 RAD A%
VI =RE) v =N U I E e R EE T

5 A A I A TRE . AN Vivendi v. Lassad Toumi —Z&H7, ik 44
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1E Bechtel Group, Inc. v. WhoisGuard Protected, WhoisGuard, Inc. / Arban Mas —Z=h
E NS Ay S| <bechtelgroups.com>, % “bechtel” ZAh, G i3k 44 v A I8 s T 485 8 M 114 1)
i “group” . @ FETFHUR M9 B L KB AR AT 740 vl SR LR A i DU %
AR 26 = N6 3 34 AR A 1 el 44 O e R A AT, PRI (S0 T R e vy 1)
“group” JfA R LLREG A AR S 5 B A AR TR

5= WA T S TN TR EUIR 55 bR R BR R RS R RSN, HM R o o8 B filan
Facebook, Inc., Instagram, LLC, WhatsApp Inc. v. Linyanxiao — &1, 344 A <facebookw.
com>, <instagramlogin.com>, <instagranm.com>, <whatsaap.net> fll <whatssap.com>, 5t
PR NSO RAR RS, PRSP s T — AN R, Al 2 — 3 © L
NN, B ANTE SRS b b 8 sl b — A2 BRI F DLW L e b T “F
B 7 AR B A E N SRR C T R AR BA TR A PEARARL. PRI A LI I ]
FUINRAEA R BN SCFRIARIEE B R A SCF RS 5, W 2x A Shitk A sk
PR N R0 3t , FETT R LA R B e A R0 3t 5 B0k AN RIAFAE— 5 1Y IR , DR IRy
A4

Calvin Klein Trademark Trust, Calvin Klein Inc. Jf Huang Chunmian, LS . D2018-1105, WIPO Arbitration and Mediation
Center, Administrative Panel Decision (June 27, 2018),

5] @, Calvin Klein Trademark Trust, Calvin Klein Inc. Jf Huang Chunmian(June 27, 2018),

Vivendi v. Lassad Toumi, Case No. D 2018-2035, WIPO Arbitration and Mediation Center, Administrative Panel Decision
(November 9, 2018).

Bechtel Group, Inc. v. WhoisGuard Protected, WhoisGuard, Inc. / Arban Mas, Case No. D 2018-2202, WIPO Arbitration and
Mediation Center, Administrative Panel Decision (November 14, 2018).

Facebook, Inc., Instagram, LLC, WhatsApp Inc. v. Linyanxiao, Case No. D 2018-1089, WIPO Arbitration and Mediation
Center, Administrative Panel Decision (July 3, 2018).
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HHIRTRE s FRUC, I S BR A B TRE T LAt #5005 A R il = 4RI ¢ T Gk 27
Lo MG HE B SR BF NSRS AR e 53 i an Fedke 5552 55 1-F- 3, B8R A
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PPN 28 B s 88 IS BER AL 5 e 3 - 0 H— P EST A2 5 F &
{14328 5 T A P Ao 2 LIS 2% X B N RIE SR A by 48 8 EA 75 P i T 7 A AN RS R) , 3
TR AT EANBESL . X HURe T B 32 2 5 T o, AR R AR iUl 44 13 T
25| IRVE , % JEF R NTE A 137 1 R 44 BE RS2, s AT IR I 42

©  Gr—IR 4% iU TR R ) https://www.icann.org/resources/pages/udrp—rules—2015-03-12—zh, ( 5 i[A]: 2020 4F 2
J 4B

Euronext N.V. v. Huang tian wei, Case No. D2018-0348, WIPO Arbitration and Mediation Center, Administrative Panel
Decision (April 12, 2018).

(™) gl , Euronext N.V. v. Huang tian wei ( April 12,2018 )o
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Wik, & FKA TR X NAEN RbR A4 BEE T84 . 7E MOD Super Fast Pizza, LLC
v. MOD Restaurant, MOD Restaurant & Social ® —Z& PR AR A LSS 0 b 3 ]
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ZUUA - (RIS H 0 1) [ B ST 5 R e ——ICANN (Gt — S A s o] ) 74T ), CERERRE ) 2001 4F55 1
1,55 41-49 1T,

2L (B A2y PSR E R — LA e ME GBS a0 TR ), (AEARBOE RS2 ) 2014 4E55 1 401,45 100-
116 Ui,

Z OB - {38044 55 R PR AR 0P € B e ), SR AR B0 R A0 L2408 SC, 2013 4

MOD Super Fast Pizza, LLC v. MOD Restaurant, MOD Restaurant & Social, Case No. D2018-0903, WIPO Arbitration and
Mediation Center, Administrative Panel Decision (June 22, 2018) .
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“inChat” JEPEHEIR™ Mo L 5IAR, FUURA R ATEET 2018 4F 6 F /5149
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s RN CIRII) A B2 7] JF Chi Huang, Chips Limited, %8 £ 4 %5 D2018-2217, WIPO Arbitration and Mediation
Center, Administrative Panel Decision ( November 22, 2018 ),
@ firgl @, BIREHL (G AR FVF Chi Huang, Chips Limited ( November 22, 2018 ).
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Dr. Ing. h.c. F. Porsche AG v. PRIVACYDOTLINK CUSTOMER 3692605 / Carlos Fuentes, Case No. D2018-2456, WIPO
Arbitration and Mediation Center, Administrative Panel Decision (December 6, 2018) .
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Tata Sons Pvt. Ltd. JF Shen Yu Kun, Z:4#5 : D2018-2029, WIPO Arbitration and Mediation Center, Administrative Panel
Decision ( November 19, 2018) .

@ JTRITAEERA RN T] (Guangdong Vanward Group Co., Ltd) Jf Yu Xiaolin, /445 : D2010-1293, WIPO Arbitration and
Mediation Center, Administrative Panel Decision ( October 6, 2010),
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Abstract: The number of domain name dispute cases is increasing remarkably these years.
The Arbitration and Mediation Center of World Intellectual Property Organization accepted the
authorization of [CANN (The Internet Corporation for Assigned Names and Numbers), becoming
the first “provider of domain name settlement dispute services” with the main arbitral basis
of Uniform Domain Name Dispute Resolution Policy (UDRP). Chinese enterprises now lack
of experiences and strategies in response to the Internet domain name disputes, most of the
cases ended in failure whether as the complainant or the respondent. This paper will provide
suggestions for Chinese enterprises in response to the domain name disputes, starting with UDRP
rules and the analysis of WIPO domain name dispute panel decisions in 2018.

Keywords: domain name disputes; WIPO; UDRP rules
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Abstract: From the aspects of overcoming the shortcomings of the People’s Mediation Law,
improving the legal status of non-proceeding mediation, promoting the standardization of modern
mediation, and conforming to the development trend of global mediation, it is necessary for China
to enact the Unified Mediation Law. The enactment of Unified Mediation Law should be guided
by the core values of Chinese Socialism, New Development concept and Non-litigation concept,
and based on the principles of voluntariness, confidentiality, legality, honesty and credibility.
The content of the Unified Mediation Law should include the following parts: People’s Mediation,
Administrative Mediation, Industrial Mediation and Commercial Mediation; A procedural
linkage mechanism between various types of mediation, as well as between mediation, arbitration
and litigation shall be established; Mediation promotion and guarantee mechanism focusing on
mediation guidance, supervision and assessment, market guidance and team shall be developed
as well.

Keywords: mediation; legislation; unified mediation law
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Abstract: Settlement agreements could be reached either by consultation and mediation,
or by litigation and arbitration procedure. Those reached by consultation and mediation are
executed by self-performance in general. Others reached during the litigation and arbitration
procedure could be enforced by the courts. International settlement agreements under Singapore
Mediation Convention refer to those reached through independent mediation procedure and
shall be enforced by the Contracting States according to the local procedure rules as well as
to the conditions provided in the Convention. This Article studies the basic rules and law and
judicial practices on the enforcement of commercial settlement agreement in China. It explored
various legal issues on the enforcement of international settlement agreements in China,
including the nature of the State-Investor settlement agreements, procedures and conditions on

the enforcement of international settlement agreement under Singapore Mediation Convention
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in China, as well as whether China should approve the Convention soon. The author held that
China should get to the preliminary works to set up commercial mediation legal system as soon
as possible whether considering to approve the Convention in the near future or not. In respect
to legislation, the rules of law on commercial mediation should be promulgated. As to the
judicial practices, the Supreme Court should issue procedure rules and relevant measures on the
enforcement of international commercial settlement agreements resulting from mediation.
Keywords: commercial settlement agreement; enforcement mechanism; Singapore

Convention on Mediation
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®©  AFJFESCUTT : 14.1 This Agreement shall be governed by the laws of the People’s Republic of China. 14.2 With respect to any
and all disputes arising out of or relating to this Agreement, the Parties shall initially attempt in good faith to resolve all disputes
amicably between themselves. If such negotiations fail, it is agreed by both parties that such disputes shall be finally submitted to
the Singapore International Arbitration Centre (SIAC) for arbitration in Shanghai, which will be conducted in accordance with its
Arbitration Rules. The arbitration shall be final and binding on both Parties.

BNA v. BNB and another [2019] SGHC 142, Originating Summons No 938 of 2017, 8 (High Court 2019).

A5 @, 455 5,

BNA v. BNB and another [2019] SGCA 84, Civil Appeal No 159 of 2018, 42 and 43 (C.A. 2019).

A1 @, 55 104 51,

B @, 55 42, 44 TT,

ONONCRONC)
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P BCY ZHASL AR B MERA TG 2 =40k« S — PR A YR N RS gL R b LAY
SRR T IR E , 27 RAEIIRRZ7E , WIHEAZE 28 RV S AR A X2 A A AR
INDIGE , AR RE S AR AFAEIRR 247 I, — SRR 2 S At 5 [F) 205 s iAo
HESHE R MR ICEHER S S A RBUR A E , e q PG =20, BRI S DR 2
DUy 5 P IV A B V. © TR S M T I T A7 AE RS 20 2 AP D S B, AR
St IR 5 A R AT 2 1 S R (E M A i A 2 2200, i) e 2
Akt g 2 Rk BT 7 3t i P 50 B8 200 S AS [ P Bz 5 e e
Mo FEARZE R, VOT G2 A PR I E R AN R I, I DO o= Hh ] e
VT A o s S I3, 7 AR A2 o B A 2 1 D PR 2 3 AR “7E LIP3 Carbitration
in Shanghai ) $5 AN [ B, AN “FE B ARET SRR MR i AR 2407 , i 4 45 U
YA A X A B A7 3l i B 205 , JF AN B R ik 5 S XUOT7 73 B AR AR it
PR AR AN [ ) R 1, i AR R SR8 AN TR B8 g SR, A Rl o 2 A
Bt IR 2 APEE IS B PSR D vh B, BEMTZAR R ISR TER . ez, AR AN
s PP R AR R T ] s 8 O KD A48 5 | DR B3 26, IR 4 A R B SO A 2L
o ARIEXOT S N R F25K 55 2505 B AR ERS AR S0 R A 1 TE20 73 M il
WIE, FFAF I ARIZEE . e EIRIERENE A S B (Rt 2 [, A TTTA 2 R s Y
WESRIRIE AP o ASSOR Tl (A A RE LA B i St — 25 o A A i, LA 5|
RPN E R L S YN FNATID R

= hEMEE X EWHE

7 1 s 3 < o, Ao 2 — LS, R AR MBS S N E N, B E
N b A ERE ARG BV B i 7 1Y PP 10k 3 01 b © 7 3L o P — i O
5 TF b X3 T2k, TR RE L — IR A “venue of the hearings” . JTJE M & — > Hb B AR
&L B T NP AR I S S B SR RE B — T A BT 2 () T, %
b7 AT LISE AT ATy, AT LA AN — 3K, 78 [ PR S s se ey, AP b ity 0 SR
RA “seat of the arbitration” “place of the arbitration” “situs of the arbitration” “forum of
the arbitration” 5§, [V 4 Ui LEARTE BRI I AP A8 bt 2 8 (00 YR 1 U s by i A i
Hi (domicile ) FYFHIEIE “seat” , IZIIEA BT “Place”, J5 & B 241 & 1) & H A 2,
WAE T “forum”, “forum” B ZHb F AR M ERE A . BAES B, 48 ATF K
TR bR X BE AR TE, 5t BNA B 5, 43 AL Z) & “arbitration in Shanghai”, BE % A
“seat” , WA “place” SFH ' HITE , X Wi Mty Sk — e RME . B in s i S5k Bt
SN IZ AR AR BRI K T RIS A i W 2 181, RO ek Ry T

@ HI5 @, 5 45-48 5.
Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 1537 (Kluwer Law International, 2th ed., 2014).
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“Shanghai”, fi]_F A SE—ANEI, AR ZY%E  “Shanghai, China” RN AT REA A, © ¥
SR = AR 24 7E PR a2 E A B BT DU AT & AR IR 207 25 G e 7 b e 2
5, RGP ARHREAINAE 1 2958 1R 2 a0 2 BRI T R T2 R ) s LA
e A AP, (EL ] -t T3 el 368 B MR 90 38 4 2 B s DU S At AL Ty, AN ik 22
DU -7 X R TR0 E R IS O 252 PR R AR HE B 0 FE Sz, Pk 7
B PR A — AR S BT PR3 =i AR 01 1 14 Y ERRA TR 295 1
WEHR T R R A b G R P 249 B OGS b e E T b > = A I b 0 S i
JIrAE FEL KRR A RS A R 7 AT S X AR P A 224 4t P Al 55 R it 6 R 36, ©

e b XS ] o iy e 268 ) R o AR R e 2 SR R i s W R S, AR
FRITUE B i) R SCHRA “HMERT SCAR AL 1 A i X ] PR < A 0 5
Wi, @ Bl “NERT JCFR, EEETEMEE RS T GEA AR A B OC R, A
(RS Y 20 BRI 1] 8 TR RE DU AR S LI 275 AR v/FiE NS 5 DL e A 5 2 i
AT (CEIEZ T Y3 NSRRI AL AR AEIERIBL S ) Ak 57 2R A5 D Bk aE
FEACUEHE PIAL ] I EE BE 8 AR TR 3 AR 2 2 AT P v st SR ) R A
(AR B — B WL L ER PR LA AR T A A PR S Y N Z R OC R
(ALAE DT TE PRI A5 el ) | el 03 = B AT RO P i P it A LA B A
B rIE 2 RIVERI AT S5 . 7 SE B P A I I A IS B AN ERA T | rh 98 R 1 i
FHVL R QA E A A B A S AR “NER” FRpgiml, il “AME” C&R, £
SRR E PR SRR T 5 MR B R R AR A EUE B B AU I A E i
FH AREEE 5 b v e s S B B A AR A A ) 2 B el 12 e o) (b 38 2 1140 2 7
Pty ml e pr Bl (ELHG AR 0 998 SRS ) O MhEER HE Rk B (AR & A i
I Tt A2 AT 15 AR IEHE AN R R IEE 1 A2 ) R AR A el ) v B AL LA B 4 o
BARAE . A [E GO0 X L v ) B A SO [, A B 28 22 S A, e — D BAR Y
Xof AR A S R S AR ot 0o A A P (IR L R Bt B IR PR A TR B

= it SR i g iR
A0 B S, KM S0 B AT 9 S P AL R 45 IR M O T

PIRSATE AR H PR R AVE S LR 1 e R e R B R RS . TR
SEBe R, 2SN — AR 2 X Al () AR A S TR 252, R BNA 6k, 25

BNA v. BNB and another [2019] SGHC 142, Originating Summons No 938 of 2017, 110 (High Court 2019).

FEAn CIETAC R (2014) 557 2%, HKIAC RN (2018 ) 45 14 7%, 1CC FRERBI (2017) %518 4%, LICA
MBI (2014) 45 16 %,

Arif Hyder Ali, Jane Wessel, et al., THE INTERNATIONAL ARBITRATIONAL RULEBOOK: A GUIDE TO ARBITRAL
REGIMES 148 (Kluwer Law International, 2019).

Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 1530-1532 (Kluwer Law International, 2th ed., 2014).
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NI 24978 5808 TR G L& R R . (BT e MR R EE I, A
IR AR | 17 2B sk B RS A SR T DA A o SV 45 [ 0 T 28 ) L) 37
VA NS AN AR R] , LR A 8 M 7 1 T 86 vk Al P PR A4 1 o B B 3 R S PR A
FH o AR SCHE et v o 5 5 Ak SO 1 iR 52

T FE PR R, AR PR BN ) 352, L SO AR MRS T
ERFIMAAAE, HAFAE IO AN N 5 RIS BSE TR ST S5 32 B0 . AR S P i
VU)o iy = o 2 sl A R PR S ) ek B )bt ik S7 T B IR B gl , EA TR
WESR I A SR R A PR D A i o 73T SZ E PRy A TR, 3 A —
JEet B0 B 2 258 45 TR sl 45 [R] B i, (E 2 — AR X R Ak 2 L T Bl
o O ARSI I BNA v, e N WH 249 5 S0 4 TRl Y i [ i, (R X ik &
AAUALLE T ARG FE B Aol b O RN 732 P O AT AR, AR I P A sk vk
PRI . AERXPMFOLT , PR MR A RO I 538 A 2057 ARFE ik
AL T i R AL R 24T LSRR 5

AN AS T e —Fh G [a], P 7Efl i Hk i F I, m] AR S 2 [ B
PR S TR] R R PR 3~ AR 2 o [ PRl (S Je o W AE - B SEm e MR R
SR AR AE LS HIE T IR sBOR B 205E , I RS2 58 o (B AR ids , 72
S OO ARV B 24 R S TR DU o D WL . S B0 AR B0 A A IR AR 22
FANTETT SE A TRIN 2GS AR i8R AR AT REVE B AN A2 , WRINZE 2 5 TR) 2 s AR il X i
i A D A T U Z AR TR . DR, 7R 2 3 A P R o A FH sk = B
BRZE TR OL T, SEER P AL R B M AR BAAEBUR 25 . W Ul R sk B
B8 SRS e CIE E PN PSS ES 2 T E PN DR e RPN e ST (BN
INZYGE IR N 3R F2 Z AR A [R) AR Dl AR AS . ISR S ABEAAFAEDR
56 WICTEHMEWT BN 2958 , — B Ot L P A R VR A DA AR A e 0%
e, 1958 4F (A [ TR S ST ANE PRI A2 ) (LU fafk (LA 2))
S TRE T A AR A EA S5 AR BRSO, dR R UL W AHERE 2 3SR T
PR PSR AR . BT S, B TE o B op, AR — 5 2 o N F2 R AT iR b
B AR A B I 25 25K S TR A O o AR Ak, BRARZ AR SO ek AN A ]
BAEPERAN AT AT o B, 7 AR Ak HEA B PR IS 0 28 s T A T 4, el
JERE AR M SORESRE R IR Z 5 B UE . 1 (AN Y ) SRR T 4R Z1E 1R
2 FINAIPRAT A1 FE P R R AL H, BB AL AE 1 PR DI A IA 1 P ]t B 2k by
VORI 25 N2 RTE T, SO0 24 E IR, AR R a8 ), P b
TR MR (LN BUE , BRI 0 2 PR T e o g m] UL, 7 2 5
NARXSEE RS AL AL I 20 e I, (ALY A2 ) BT B2 b B A ke,
X T P i L PR DI B R T I A B B S A, 1961 47 CRRHH [ Py =+

® 5l @),% 490 5T,
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ALY ) TEZIE F 75 (AL ) FERME : TEME MM BSUR S A7 AE
ol RE FLAR HT N B ST N AR S = N L AT ANTC B2, DU AR B e ke
A 3 B SR VA s VR e A 52 B SR ) 9 JC 10 ) 58 B e AT [ A o (L R JE
SE AL ), DO 5 AR 52 B0 S Aok e e I S ) b S ML e R I 2 T Ak A A T P
SEYR T, R BEAERA R i I vk I A R P i S DD IB AR S0 57 LA 22 , 7 1 e
BB Rl AR A v A 5 A ISR AT e B DI 2R N, VR B — e 2 B 4 Al 2 [R) Ay ks A FH AN
R PSP, TP R R SR A S e rhBok ez B F A, L se [ (248 B B6Al &
5] PR 0 32 7 3 T ] T R B, AEUR Aok, S A BT 1 IX MM IBOE , Je A D 1
Y R R 2 S RS R AR L . © e (k) X B
FRE P A TE S HIRAVERLE , I (AN RF I RIEAE L ) 26+ /%M Y
FN AT LAPBGREPR AR B BGE P . S 3E ANBOA REHR 00 , T AP BT 7 M vk
o PPEHIE T MAZHLE n] AR H, 3 2 5L AR vk R S i 5 A R i I
BRI .

g5 b RS PR R PR P A ESE i AN PR 2 Bl i HLd A2 1
PRI S R R 2 S B A IA AT, (s A PR 7 52 o B2 e PR I L 8T, ke SR
0] LIRSS PR, I al BERR LM 2 5 N AIAUR L35

M fh& st S Fr

WFTETIR , AR PR ARG R 1 5 S BRI SR N Z [ NG R | [RS8
FLFEPER S PR HB L BE I O R , — A A X SE R [ 7 238 FH AR 777 ( procedural
law of the arbitration ), /A TESE B HhOH AR P I B TR E 2 — B0 (R AR
PER AR P2 R R A Y PR I B . FE S rh A S R ) Al s A ) B X (P A R
JF B HE SRR AT AR S, V5 S B PR P (1 25 D7 T, LG R E i B AR D1 i o
(CanAdra DA LMl 75 55t Al B AR P A R R A AT ) P ERIE T A A A A B
A RO ISR R AR L R B U I R R R A 2 HLE R i R h ST A
HHOE UEUE T AR RS B R IBORT H 735 Al B S 5 A AUV S I A it e o | Pk
PR A5, O (BJR A SL [E 5 AR ol X A e R SR A B Y [ 5, W R 1 1) B
BORTERS AR AR [ AR AR 45 Y 3 N E , — RSO R R 5 14 B A% (1]
R DARIAE , PR 530 X528 TE ST AP EFR F I Y IE (A6 I SR 7 IR A 45 7
MHENPEGRBR RIS ) FARRMMEL, B AR S hE 58 R AR 7 ik A

CHCH E PR AL ) HREEE (Z) K.

® Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 518-519 (Kluwer Law International, 2th ed., 2014).
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A LENEOL TSR T PR R B SC R AISNERSC R (H B SR Rk i HE A —
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TEAMEAEAE S MEG AT LU S 1, O Se ik B bRt i 1 (FJR I AN & T
BRI T30, A0 SOIE e PRk e ve 3 AR PR P I I T, 2 5
Nide T DL E A it 2 S0 i) [ SR A O PR Pk, I, PR ik A ) Tk
Mok, AN 5 B B A X A AU MR A T SR LN, R
TR T AP, AR P R A 2 2 g N 25 A9 T R I Ay P PR LI, 3 2 AL ) B
AR SN B 2, BB ], o n] DL E 2 B WU B RN, N 7E BNA %8
YR N2 AR MR TN [ P g = AR D . i, PR ik R i
o By REFRIATE W X 3P, A e A S 0 T R i A AN 1 bR ey R
FURVATR P LN, G045 I8 A BGIE IR AUE 75 LA B 2 B X0 30 14 vl 32 i Bl R 2 45 (T
PrEg R pPrh, S AR PR X R P HAT B0 B9 A, e 2 55 AR Ay
UL B A AT A PP, PR IESE B R A5 W EA B AL, A — s 20l
W BOER PSS . B2, Mk A a Rz, B AT RSN T7 T e e S A s Bl
TR,

A HNLAE TP, S TC A E I, PR | PR El Tk B E R
JIrAS AP Py TR AL, 3 32 e o A 26 ) ) 2k 9 -5 M A A 0 07 224 T A o ) i
Rl EEWE e AR, ARt I o S A P A s AR P 2 A 2 A2 PR
Ja  FEA ALY E PR E S Z SME AR IR P57 RO T IFRIA 1 —RA
MRS S 3 AAE DB Fr o BAT R R EE T, AT 1T LAZA E ot | AR | fh
O AP S A AR e (R R, G AR A A2 E bR 12, )i Ul
AT ALY E PR Z SN E AL PR R Y, AL 2] T (A L)) FIA R
KEWIEAFRRER SR 8 CAARY) M5, ALATERUE S BRI ST
M D B BE b R, A R AR RE R AR E PR i R T SRR E , B
BAEMF AT ERS BT T o FE S . © e P LA A2 — 7 T
FRIN P RCHIE S R R e (8 R P, 55— 7 T A0 2 3 A A )l b = i A
IACE T EEALE . WA, Mtk & A e AR Ry 20 i A A 45
DAE P, {EL R o 5 B2 8 12, 7RI MG O T BB AP bk A 2 A A, 1
PR . ] WL, 22 20— 5 A ] 3 AR FE PR AR P AR A
MAE, 55— 7 T LS8 3 T AR kTR (R P AR X SR A P IR S E i
RZ FE G AR SCVF B FNAE— Y A e APt 22 A/ i) At 5 vy i AR ik

@ 1958 4F (ALANA) BHEE (—) 3 (d) Wi,
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FEFF I, N T PR AAL IR MLE 30 A AT LA i 142 mlidie 5 | Rl R0 At frh 6k
T, A I AT LA R " O A (ML A A 2 R e i v gt | © S [T G
IRIPERIE SR @ Sk KA I E PR S ik 2 il 1Y PRy s dis ) (X
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SR P L E ], (HRAE MR 7 i i SN SC R i, AR e i N A 2
SEE I HRMORIEES— R () W HERE  EIFARVFSF Al &
Al 58 A HEER AP RIS o Vi Z B AT s A A i s e p & Y, 2R I8
BRI P A ] F0ULE  [R] INtio J TisbE— 250, BIAR 22 [ S0 R R At R
SE N TE A A o TR , Feir 2 AN B it 2 A A [ 50 HE TRy
ZAG BN R SR S, IE A 2 VIR AR IR RSB, P AR AL A
R R ARV FH R P . @ LR 5 [ S o M e A AE ) b A R R T
ARZICRR . BUAFEAR P BB IC AR, PRk — BT 2R R EE o 20T ARy 2
1B, 87 HFHNCFERRIR RIS SR R 3 XL EORAG A 3 A FOE
st Z S FE SR MTAR AT o EAh, A7 26 [ G305 B 28 WU i 2B e o B R
WS SR ) AR Y H R AR R S TR A A A R I Ll Y 5 R e IR A
B AP TN 2 N A FE AN A 2 R b R A R A A — S S R 2
45 AREGE LU T A X LEUE SRR S T Y, ARl e R
HMREAET LIHRRR . SRS PRk BE ISR AR TS, A 12— JRAR R Be kS
TR R34 MBS BE 3 Be , A e S N 5 A 7 DAHERR . AR IHR A
SEVRMITE] SRR SR 2 3 AR Pt [ S A A R 1 (B AR Stk
XFEIRAR D KAz o h N2y i A B BSR4 B B 09k a3 AR 1y ik
RSNk EE T 52 2, Wi AR EE IS RS SR AN 2 1, 30 S 3 AR U IR
AERIGE . IEWT UNCITRAL R IS AR HE R R TR A9« RV — A e 2 8
B K A PP S TR R, S e ] Y S ARt e .7 @

gi BRI, RIVE A [ S 1A —E R T 2 3 N B R Pk M) (B A
S 2 s ANAR DA T AU IR o A MERRAR , [ B i g e B o sk REE M A
P8, G NN 22 A O HUE N e P A A2 2, AT S S50 PR e B AN B PR A
P M AE o ORI DL FRAR UL £ — A 4 1 PR S 2 R R AR T H 2

CHi LIRS E PR L) 55 182 4%

CEEERIRARIL) 55 1494 5.

Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 1606 (Kluwer Law International, 2th ed., 2014).

[f] .

UNCITRAL, EXPLANATORY NOTE BY THE UNCITRAL SECRETARIAT ON THE MODEL LAW ON INTERNATIONAL
COMMERCIAL ARBITRATION AS AMENDED IN 2006 14 (2008).
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BRI ) FCS () RSO 1 AR . (R A ATESE A (—) 3K (o) THLE: -
NS AP AR P e R e b A A A 1 e 48 sl P kPR 1, B SRR sk b Tz R e
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DI w1 R B R R B AR PR R REAS A A E R AR B AROAN S BT . M IRAR
INPIZERFR AT B T ik ik Be A BRI AR e A, fp e 4l LA 3D i i
T 7E [ i Bt A B B D s — RS MR P v . R QAT R , 7R S
Y S A D 2 3 AR Al i 7 [ A R PR AR e A s TR 22 [ K0 S Bt 4R
S P I e X R DA T R R B A, AR A AR R R Y . R, SR
KT, R by e AE 5 52 1Rl — A7 AR R i 5 A AR . At (AL ALY )
TR AR Ak o i B S R 3 () B 45 [ R ST R T DARIAE o A4S ST 7R LA
J UNCITRAL 7R yu i B RLE K, WO M e th Al (A2 2 ) R B 46 24 [ 45 LA
FEL RN P TR AR B AR — B, E BTG . MR IUTCR A 4 T Ik
P 4 A PRI FRIR ZE 0 PR P i Y A2, 530S F A TC 206
A T R A s AR AR 2 AR A A G BRI [ 5 3R IR A5 1
fifpe, R4l = mT AR s Mk B il e ph s A LBk . A A S [ R Ak ik ad
FURE A0SR B LA T BT, 30t ol REREAEY - PP e B = A S PE B A IR #e el it
HRVER 7 2CRAT 0 5 Aol B X 2R el LAASCHE i 35 Sl B B A R . DX e e ]
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(IFR ST AT, — AN SR G I SR [l B4 7 5 A, A o 2 A e X 35 S R A R 50
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@  Arif Hyder Ali, Jane Wessel, et al., THE INTERNATIONAL ARBITRATIONAL RULEBOOK: A GUIDE TO ARBITRAL
REGIMES 147 (Kluwer Law International, 2019).
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25 Lk e B ONT PR S A3 i B AP AN Rl 25 i gk e i 4 . A SE R R IR
A NIRRT S AP E A FEAREAE , X A Sy — Mol 7 e e i =5 P SR LR AN TN [
PR BES X2 R B TE AR O P I 45 2R . S, AN Tm] , BV R
RO B AR SRS B0, AT HE AR N ] ) A R

BB X 21 2 AR PR 2 2 A2 A (B TE S R 45 I i )k 5
B AN, 48 CAANZY) WHUE, QR Aok v A TR s R &y,
AR R AN G AT IZER 1 A2 2 =2 B v] Db B AR S BT R , 3503 7 il AT
SR, EORH S AL O AT b R ARG S AT R, @ AR e R o L 2w i v
BEdEs , W IF A A IR S BOZE AL H B 45 29 EAR A BIPAT , Wl 2 Bk R I AU 7

BAFRAIA G AT IR AL B AT BUE Y RN S A TZ R R, 2 AR 4, $0E K B
Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 3340 (Kluwer Law International, 2th ed., 2014).

® HI5] @, 5 3344 TL,

1996 4F (e ik ) 45 68 7.

@  Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION 3340 (Kluwer Law International, 2th ed., 2014).
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A SEATHAUR B X SR 2 5 Ve TR e . DA ARE 00 CARAAERR ), A 4 BT IR AZ i, (5
SRS LLTR 2508« At 6250 (00 , i o o N A2 3, LA S A B o AR B v i o ke
1958 4 (ALY ) HiNEss

®

78



=] P 7 25 0 3 P 00 S o 9 R R & L——M BNA v. BNB and another % 3% #2

A A MBS RATANE (AR L ) 153 B R MR R A T 5 B N Bt
MR AR A A R , DPRLH B - B0A S i 2R 4k 2 R AE—E 15 M IE4E RN S T4
R, (B A% [ IR S B v XL Y B AIAE BT A —B0 — DI,
P R L e e, HOR S AR IZ AR T, BEAR C A B Tk IR
2SR A EW R TR ST RIHSE , SR WA RE RN S PUTIRER T (HE
AR CHLYNLY) FEATTRS B SCSERE AR A LI BAT R 46 2 [l 7R R
S I AR A RN S TR, XM R AT S AT R B o (HRMEERIBUX Fh i
R FE AR H AR RN ST T A E R R DRI, A il sk G 2375 S8 PR Mk B ) i
BORAASTE . SR, AN SR AH 24 [ 325 B 2 DA D (e P A A SBOIE T OB R,
B4l 2 FEE DR E R AN PRATIZ R DRI — R 2 T ARG, RO P 1 SO A5 Rk
VEHRIN ] IF T DLRRRE R o 25 (oot 12 B U 3 ke ) B8y J e 1 ] Ao [ R 2 S
PSS SRR RN PAT 12 AR (Y A 2 24 [ m] RE S I B phy AN — 5 3 LA AT, DR iy
I, 25 L Xk P [ R L B AS By A7 AE B R 22 5, B )il bl e — [ A i 7y
ANICFRFP BN A2 ) — W AT RERAR 00 (G B . FOAARGE D 22 3k, R RIS =2 &
IO N R IE T 220, B A ILRT I, WA 11, IR BT S i ok
(EJER T AR 22 1R R A I SOR UL, IX PSR B2 PR IE W AN B9 1, e Rl s e
WRFMA, NHAE TEEAMLBFINE . BITS Z, R PRI g P 1k B
S IZESAE PRI A T, 2 T EEZRESE 2RS0T, W T
FEe B G R AR, I BEAT S8 — 1wk SE B, ke — @ R LAl 2 = A AR X
SR T AR IR, TR T — 2 B8 T UL, AR 2 S5 N 22 ) RS o 25 i ke
i, XA T R BT B R B 2R R

AN UL Cpri = Lib s cly

L LI, PR B PR P AR+ B2, B R A G B 2 N RE TR A
FRRAL, 2 S TR AR 20 LU T IR T LA

BG, mERS N (AAAL)) AR (ALRZ) 1 EEH RSt E PRy
AR TR 1) [ Piiad , AT D2 2 FEl P AR A Ji o I A ZA3RAT T IR R K
WAL HRE & — AN T2 o AEREEFRIZ o 246 2 R AR Ao, IR 2 B
1 AR E, AR SCR PRI A ] R T B R] BEPEAR S B , PR R 2 2R A 24
SEAT RN, 25235 24 B AT 24 S I AT 8 249 SC55, T PR iDL i ke phe LUK 17 A8 2%
Jro AR EHE AT S (AARNL) g EVE N R, A8 A M 7% [EE A
HEMRAARBH R B2, Sk e v B R — e 42 55 1 [ 52 D ik
b, AT R TR I ORI R A AN S AT

HW ZE R RA S W R o iR 8 £ 00 P BE AR 12 B A HH 09 fh ik
HERLRE , [R) S ads 0 A 5 S AU B S S o ik R A B By SE P 5, — LA

79



BWEMNR G HE 2020 4% 2 1

UNCITRAL 7R 5 s AT 2 B AP T LIAE Ry e 4, BT 3 s B ml 0 ik, (HL
VT B2, A B8 [ A %40 UNCITRAL 71 8 5 19 [R) B AR 4 [ 0 0 i s
HOCACSENE T AR B AR B 3 A8 B A AL 2 AR AR PR 11, DA A B A T /s ik 11
— LB AR, @ LA, % B RIEALI PR A B AR EE S . 3 nT LA J TR A
— B R G I PR AP AR, ALFE A OGN 2 Y AR BE T IR, X B G EIE A
B ELAS I PRy R A S A5 241 TR R, XA RE 1 ) R Bl ] RE S B0 2 i R
SRR B R . OB RA AR R R ST IR B R 16 A Pl S H B AL, 7 B
AR AS 2352 2 M)y R 25 s R 2R A2 ), DA T X ) s i = sk A TN 24 1) R
T, X7 A BT LhE 50 A O Rl RS, DR S = A AR A ik
Hiu B A T3 T T ) SRR A

55 = B B2 PR S RN . AnETA, PR S S TR A TR B
EI PR P A 32 ARANHERR A A — S E GO0 LR RS B, N2 32 (A
ST YA BB R A 0 2 3B G i B R 1 I A M Ak s, DR R 30
i S R PR RA T b T AR AN E IR, HAA RS TR B T Al 5 T R 28
3, TN SR A )2 75 ST A8 R0 T HRCRS S R (] R 2 B A=A B I Y 2 i, AN T
ESVEGULV ST 2

S0 % B AT R R I R R . SC T, BRI AR A AR 3 PR A R T E
A FENIE R, PR I fp ks o A T AP S g 80 mT DA i (A A e — e A A 1
FUAE , 32 i Y AT g vk Il (R 25 B 58 H T A i B RN SCAR A AN ), X
Aol P ] 1 3 TRt AN — B30, A 2 ) R 1) T 32 A i) S G B3 9, T A
SRR G MARNT RS o 2458 N 1 RE A b st 1 25 AR 35 22 Z M BRI O, T mT i % A 1
ARl O 28 A B A LSRR i ok b 7 A 75 T DAE o A e, A SRR AT LA i ok A
P I8 AZAP IR I — R SN 8 R TEAK, I HL AT A P ) T i 88 by 178 it ) 2 AR
E YO A TR T AR B SRR

55, % BN Y N BB D sl A TR A A BRI M . A0 E R PR R
M N BB RS Y A O N R AR 01, sl EOR AR A A e sl A e
227, B Z X 5L AP BIVE R, X AT T, A SR BRI A A T fR
BEH R, Y AR FE Y AR RS . QSR PR I A Qe BRI R A, B4 Y
NI AE A AR

SN 1 A e e ) e B R E o QAT , =TT AR SR gk vk e
MR R R . (R B Ae A A 0 T AR Ee ke , i 2 DAl # e i vk e F
AR A E R IE TR S AN . — B X R 3 A U SRS B B 4K, Tk B 7R
YRR RIS T AR e i A, W A AR SR S T RRF IE L (due process ),

F A 2012 45 CUPERBTRAA ki ) BAR L UNCITRAL 78 3532 i Al a2 , (HR BP0 22 Pk (R s 75 9R J2: 4 Thi 1
AT il ELA e ol I S S 3

80



=] P 7 25 0 3 P 00 S o 9 R R & L——M BNA v. BNB and another % 3% #2

HARSh— R T UNCITRAL 7Ry MLE AUFE I o B AT Y ) S V5 B AR DR S 7
S BRI AN AT LA T R PP o A, 30 W AT ST 2, o A o A R R i ) S AF
PRI FVA B EA T o A, 3 SRRSO DA 4 T PR e g4t 1 BUR B
RSO AR TR AP “— R B BRI, AR T B S R A

Abstract: In the international commercial arbitration, the arbitral seat is the location
selected by the parties (or, in cases where the parties have chosen no seat, by the arbitrators,
an arbitral institution, or a court) as the legal or juridical home or place of the arbitration.
The arbitral seat has significant legal effect for international commercial arbitration, since by
which the governing law concerning the arbitration agreement and arbitral procedure may be
determined under most situations, meanwhile the court of the place of the arbitral seat may
exercise the judicial power, including the judicial assistance and supervision for and over the
arbitration. Furthermore, the arbitral seat is the primary criterion to determine the nationality
of the arbitral award under New York Convention, 1958, therefore it may also have major effect
upon the recognition and enforcement of the arbitral award. This article starts from the case BNA
v. BNB and another which attracted wide attention and was finally adjudicated by the Singapore
Court of Appeal, and then elaborates on the issues of determination of the seat of arbitration, its
legal effect and the factors warranted consideration when draft an arbitration agreement, with the
aim of providing useful references for the international commercial arbitration practitioners.

Keywords: arbitral seat; BNA v. BNB and another; arbitration agreement; arbitral

procedure
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Abstract: The analysis on the legal cause of false arbitration and its solution plays a very
important role for confirming the conditions of consequence under article 9 and article 18 of
the “Provisions of the Supreme People's Court on Several Issues concerning the Handling of
Cases regarding Enforcement of Arbitral Awards by the People’s Courts”, and adjusting the
architecture of civil procedure. According to the relationship between final decision and legal
damage of the outsiders of the arbitration, the false arbitration in the legal sense can be limited
to three groups, which are the revocation of the contract, the partition of a commonly owned real
property or movable property if no agreement is reached, and the obstacle of a new lawsuit for
the outsiders of the arbitration. The misunderstanding for the operation of the final decision,
the disregard of the new process for the outsiders of the arbitration, the absence of so-called res
judicata, the imperfection of burden of proof and penalty mechanism should be considered for the
most important legal causes of false arbitration. The solution of false arbitration depends on the
improvement of those defects in Chinese Civil Procedure.

Keywords: false arbitration; res judicata; enforcement force; false civil legal acts
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Abstract: The case of (2019) No.1 of CICC is the first case of the judicial review on the
validity of the arbitration clause by China International Commercial Court, which has highlighted
two issues that our courts have not clarified in the judicial review practice of foreign-related
arbitration agreements. One is to confuse the issue of the existence of the arbitration agreement
with the validity of the validity or not. The latter should choose the legal adjustment; the former
should distinguish between established fact judgments and value judgments. Fact judgments
are resolved by evidence. Value judgments need to be adjusted according to the law chosen.

The second is that when determining the effectiveness of foreign-related arbitration clauses
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with reference to foreign-related contracts, it is unclear whether and how the division theory
applicable to foreign-related contract laws applies to foreign-related arbitration clauses. The
core issue is the legal application of formal requirements. The tendency to apply the local law
of the court directly. The formal requirements of foreign-related arbitration clauses should be
incorporated into the substantive requirements, so as to configure its legal application with
reference to the dichotomy of foreign contract law.

Keywords: arbitration agreement with foreign elements; judicial review; law choice; CICC
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Abstract: As Security for Costs gradually entered the field of international arbitration,

this interim measure has increasingly became a controversial issue. However, rare laws and

See S & T Oil Equipment and Machinery Ltd. v. Romania, ICSID Case No. ARB/07/13.
@ See Nadia Darwazeh & Adrien Leleu, Disclosure and Security for Costs or How to Address Imbalances Created by Third-
Party Funding, 33 J. Int’l Arb. 125 (2016).
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arbitration rules around the world make it clear on the issue of Security for Costs. With the
advent of third-party funded arbitration, whether the arbitral tribunal should take the third-party
funding as a separate considering factor when making a Security for Costs decision has become
a new issue in field of arbitration. Based on domestic and foreign relevant articles and case data
published by arbitration institutions, through comparative-analysis and case-study methods,
we believe that third-party funding has impacted on arbitration substantially. It is suggested
that the third-party funding, in special the history of the third-party funder’s funding litigation
or arbitration, the economic strength and the possibility to stop the funding of the third-party
funder, should be considered as a separate factor, when the arbitral tribunal makes a decision on
Security for Costs.

Keywords: security for costs in litigation; security for costs in arbitration; third-party

funded arbitration; interim measure
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()  See Munir Maniruzzaman, Third-Party Funding in International Arbitration—A Menace or Panacea?, Kluwer Arbitration Blog

e ®

(Dec. 29, 2012), http://arbitrationblog.kluwerarbitration.com/2012/12/29/third-party—funding—in—international—arbitration—a—
menace—or—panaceal.

See Mark Kantor, Third-Party Funding in International Arbitration: An Essay About New Developments, 24 1CSID Review —
Foreign Investment Law Journal 65, 67 (2009).

(9 See Jonas von Goeler, Third-Party-Funding in International Arbitration and its Impact on Procedure, Kluwer Law
International, 2016, p.147.
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AR, AT DX AR BB B ARISE 55 o B By PRS0 b L 28 AT RE AL 35 2 7 K R
Pedtk 25 AR BT AR S3 —J7 3 NI A k. B0 =07 B B2 DX 1 R A i R i 5% 114
BRI, X TR =07 B Bh e 55 O R

(Z) E=FABBEENLEMNE
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FELFUENBIRZ AT 25 4L KT B4 PP e i B A, Wobr o [ PRt o fh &k
H TR RGP AU = B RAEAE R A BRI S rh 2
TG R A 3 R, BT L2 58 B (4 SOO5 it T B2 X SRR B S
PR Z IR0 3 BRI, 1T A OC R AR AT RE S 108 PP i 2 IEPE AV ST

) i SRR E =07 B B 0 o RO A PR TE P AN S A K ) B T P AR
P, @ BRI , 55 =5 G B A A2 (AP REE 1 2 TE MRV ST M R R
e, @ 5 = G AP S Z AR 25 pP S TE AT REA - (1) BB =5 e B T A S b
G R B R A A A SR b s (2) AR T BER R T R e =

See Levy, Supran 3, at 82.

@ See ICCA - Queen Mary University Of London Task Force, Supra n 4, at 69.

See Douglas R. Richmond, Other People'’s Money: The Ethics of Litigation Funding, 56 Mercer Law Review 649, 659-664
(2005).

See Malcolm Langford et al., The Revolving Door in International Investment Arbitration, 20 Journal of International Economic
Law 301, 303 (2017).

See Burcu Osmanoglu, Third-Party Funding in International Commercial Arbitration and Arbitrator Conflict of Interest, 32
Journal Of International Arbitration 325, 326 (2015).

@ [H] M - WEIF ST - ke (EBRRTEAEA I 5 528 ) (CHEUR ), Ah— % AR, AL mt h iiat: 2005 48
Ji, 26 218 11,

@  See Tamir Livschitz, Third Party Funding in Arbitration, in Manuel Arroyo ed al., Arbitration in Switzerland: The Practitioner's

Guide (Second Edition), Kluwer Law International, 2018.
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K,

PEERER — 5 G B PEAL 3% L R Z I TR 3 ph o8 2B, A ST
PR A REDRAUE AP AR T 00 2 RO TE @ A SR B s il B 8 55, 568 = o Bh Pl v il
W HA R R, G FAAS TP A E R @ ob, Peia g xs 7 N =
PIRRT A R AR 2 A, PR AT B R R 30 20 = 5 o B B 2 B ) A B R AR, © 4
=75 BB R A ARG DA IR 3l 1 S5 AL SRR SRy TR R A = e Bt
PR . YR AR G 22 1 e B R T AR P R 1 3B, A N AU A
5 =5 R DI AR N P R 5 = R By, B 2D R BT B B AR AR

(=) HEH ERN % R

2014 4£ 10 7 23 H EBREIPR2 %A T 55 =I5 5B (PR rhEA 45 w8468 51 )
( IBA Guidelines on Conflicts of Interest in International Contributio )o Z$85 | &5 — 1015
S =T BB ER N A R E BRI TR 51 o 8 5 RS 75 = A A A A 1 iR 2 N PR 5
=5 GBI BT B U R 25 A SR R B N 4 i AR R S R @

@ [ L.

See Nadia Darwazeh & Adrien Leleu, Disclosure and Security for Costs or How to Address Imbalances Created by Third-
Party Funding, 33 Journal Of International Arbitration 125, 132 (2016).

@ [ L.

See Calunius Capital LLP, IBA Guidelines on Conflicts of Interest — How Should We Interpret the Third Party Funding
Disclosure Principles?, Calunius (Mar.1, 2015), http://www.calunius.com/media /10902/ iba%20guidelines%200n%?20
conflicts%200f%20interest.pdf.

@ =7 GBI E T Y Z A, BT B B SORI R SR 3 114 L 1T 5% B SR DR AR A U 5 =
T BB AFAESE T RE Y . U R =7 SR B S S Bl R R, A B A T BB AR i3k ST SR A DG AR DA
HE . See Goeler, Supra n 15, at 125.

See Darwazeh, Supran.24, at 135.

See Kelsie Massini, Risk Versus Reward: The Increasing Use of Third Party Funding in International Arbitration and the

Awarding of Security for Costs, 7 Yearbook On Arbitration And Mediation 323, 331 (2015).

See Paula Hodges et al, Publication of New IBA Guidelines on Conflict of Interest in International Arbitration—the key
changes, Herbert Smith Freehills (Dec.4, 2014), https://hsfnotes.com/arbitration/ 2014/12/04/publication-of—new—iba—
guidelines—on—conflict—of—interests—in—international—arbitration—the—key—changes.

@D IBA Guidelines on Conflicts of Interest in International Arbitration, Explanation to General Standard 6(b).
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IBA Guidelines on Conflicts of Interest in International Arbitration, Explanation to General Standard 7(a).

See ICC Arbitration and ADR Commission, Decisions on Costs in International Arbitration, ICCWBO (Dec 1, 2015), https:/

®®

icewbo.org/content/uploads/sites/3/2015/12/Decisions—on—Costs—in—International—Arbitration.pdf.

See Aren Goldsmith & Lorenzo Melchionda, The ICC's Guidance Note on Disclosure and Third-Party Funding: A Step in the
Right Direction, Kluwer Arbitration Blog (Mar.14, 2016), http://kluwerarbitrati onblog.com/2016/03/14/the-iccs—guidance—
note—on—disclosure—and—third—party—funding—a—step—in—the—right—direction/? _ga=1.104798595.245022248.1458283624.

®  See ICSID, Updated Backgrounder on Proposals for Amendment of the ICSID Rules, World bank (Feb. 28, 2020), https:/icsid.

worldbank.org/en/Documents/WP_4_Backgrounder_EN.pdf.

Proposals for Amendment of the ICSID Rules Working Pater 4, Rule14.

Proposals for Amendment of the ICSID Rules Working Pater 4, Rule52.
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T G CEREAT R ) SFI ) ( Legal Profession (Professional Conduct) Rules ) 21 A%,
2017 - RE (BIT) Z&61) hidls B TR 0058 =5 58 B & o 2 A2 4 g e
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®

Proposals for Amendment of the ICSID Rules Working Pater 4, Rule53 (4 ) ("The Tribunal shall consider all evidence adduced
in relation to the circumstances in paragraph (3). The existence of third—party funding may form part of such evidence but is not
by itself sufficient to justify an order for security for costs.")

See Darwazeh, Supra n 24, at 126.

Civil Law (Amendment) Act 2017, 5A.

2017 AR RRRILG (57 —=FBTH ) (EIT) &), 98K,

FETESE VR A BT AR 7331 98G #1980, 98G MR T HE 52 X A S48 =7 T I A A5 L ML , FE R A A s 1T
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See KC. Vijayan, First third-party funding for S pore arbitration case, The Straits Times (1 July 2017), htips://www.straitstimes.
com/ singapore/courts—crime/first—third—party—funding—for—spore—arbitration—case. Singapore Institute of Arbitrators Working
Group, Third Party Funding, SIArb (18 May 2017), https://siarb.org.sg/ index.php/resources/third—party—funding. Response
Speech by Senior Minister of State for Law Edwin Tong at the Committee of Supply Debate 2019, Ministry of Law (4 Mar.
2019), htips://www.mlaw.gov.sg/ news/parliamentary—speeches/response—speech—sms—edwin—tong—cos-2019.

{2017 4EAhER S fREE D] (585 =H ¥R B )(1BIT ) 4&B1), 98P,

7 1 [ B A P 7 2018 4748 DA A U S AR AT 17 3 ik MU , SRS Al e 8 2 = T R ) AP AR R % 5 03,
BORZ BT LAAR TR 2O ] 45 A 5 0 A SR EE , I LB o 5 Bt B DUk . See The 2018 HKIAC Rules,
Article 44.

See Shaun Lee, Chief Justice Menon s Keynote Address to CIArb International Arbitration Conference, Singapore International
Arbitration Blog (Aug. 28, 2013), https://singaporeinternationalarbitratio n.com/2013/08/28/chief-justice—-menon—keynote—

address—to—ciarb—international —arbitration—conference.
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Oxus Gold v. Uzbekistan, UNCITRAL Case, Press Release (Mar 1 2012).

AT AP PR BE LA NS = RIS LY . Teinver and Autobuses v. Argentine, ICSID Case No.ARB/09/1,
Decision on Jurisdiction (Dec.21, 2012); Giovanni and others v. Argentin, ICSID case No.ARB/07/8, Decision on Jurisdiction
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PHHASE o

H ] 7 s MU B 1T 9 M A ML 4 e/ [ B A R ) 28 =05 B2 Bl O it B e
W BEVE I LT TRLE o PR 5 =5 BE 3 A9 I 55 B ks BEAT T — 2 RS, HLE T 2 %
BT i i 4 e 55 PSR X i I A A S n R . P EOR PR 2 =T BT AT
TERGE BN By o 4565 =07 G B MRG0 b, 56 =Jr e B A7 £ Bt B B 0y Aot Bl
PIMISLPA 7 S = 8 et ) 40 8 S R T D = 3 ) e 8 RO Bl R B B A7 A S B )
HEY

AT AR AT FE Y i PR AU B 5 LA R ER 5 =T B BRI, 265 =7 B B A e s AL
WA B i —H" AR TR R ST FE b s gt DR AL ] AR, e ] g o
B EA 523550 =TJr G R B 2. FRE N PR LI ] 583225 i
SR ] R 45 T 4P S i 2 s B8 M A 226, X T B S5 SRR PR I ] i B R A A

®

See Gary J. Shaw, Third-party funding in investment arbitration: how non-disclosure can cause harm for the sake of profit, 33
Arbitration International 109, 115 (2017).

See Alan Redfern & Sam O’Leary, Why it is time for international arbitration to embrace security for costs, 32 Arbitration
International 397, 409-412 (2016).

See Nadia Darwazeh & Adrien Leleu, Disclosure and Security for Costs or How to Address Imbalances Created by Third-
Party Funding, 33 Journal of International Arbitration 125, 144 (2016).

See Elayne E. Greenberg, Hey, Big Spender: Ethical Guidelines for Dispute Resolution Professionals When Parties Are
Backed by Third-Party Funders, 51 Arizona State Law Journal 131, 138-148 (2019).
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Abstract: Conflict of interest in third party funding and disclosure rules are the frontier
legal issues in international arbitration. Due to the potential conflicts of interest between the third
party funders and arbitrators, there is a need for the disclosure rules. Both Singapore and Hong
Kong have incorporated mandatory disclosure rules of the identities of third party funders as well
as the disclosure obligation, timing, and consequence. Some arbitration commissions in China
also introduced disclosure rules. However, these rules may be over expansive and unclear about
the relationship between the third party funder and the bearing of costs and guarantee. There is a
need to improve these rules, and in particular, clarify the consequence of disclosure and security
of fees, with the aim of promoting international arbitration.

Keywords: third party funding; conflict of interest; disclosure; regulation
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£iE EE¥H

MBRE I oy B R4 o R, 3 A 3R AU Ay ST 0F 8y 71 R A M 4 (T, R T Pk #E
AHERBINEA, §E NIRRT REENR, B FRR IR 8T AR
RFFEEHETEXHENTRAMN, ZERY, AZHHRESKEEHHEN, EH (IBA
BAEAL ) x E AL P RS AT & 2o AR — A, fb R B2 B AT o 4 R AR iR R AL X
BEETRAE REHFERH T ECHFAX LT RABRIEXFHER, MAFLEEEZ
HREF LT EW, IR AN B %A A W, (87 5 b a o 2 [E PRk ot e Bk R At
X — PR AL TR, KT B R R AR RS A EEMET R
ERH o &, 6 U LT, RUE TR B 4R R B U R B BR TR e b

Kegin  ERREEAR EEAN ERRBA U R

— & &

T AF R 1 ] s ok 52 B, AR i ] g ik e A v ORI 22 1 2 2 T IBGIE
W B 28 I H I A SR FH A o A R ST R

“HEEEARBUA SO (illegally obtained evidence ) © J2:48 f—J7 2455 A B 3285 (a3 18
AR T BB, B PR R T SO o R TAR B R s A L X
= A HER T A AR SRR UE A8 57 [ N R VR VA AR o, [l P B i o 23
N IR A TESE LI T8 A TR H o X TAE [ — 5 &, BT E N RS JRA
AN SR AR B A 3X— 7 5 N H I HE S AR 3R B SO TE A0 4 Tr) Rt
RETE [ PRA e M I SN 1 HE T

AR 2, FE R GE Ak b2 A5 m] LASR RS SRR ST e a7 an SR m] LA, 30 F0)
rhOE A AT AR B R 2 4R B SO AT R P A oA e BRI W 2 G SRS i U AR T A

* IRV, USRS R A BRI AR A s Gk, LRt Rk B i A

(D Nathan O’Malley, RULES OF EVIDENCE IN INTERNATIONAL ARBITRATION: AN ANNOTATED GUIDE 24 (1st ed.,
2012): TR R A B AR E PR ARt 0 2SR M unlawful evidence 853 illicit evidence , IWAMEH NN, K%
TR I T SO R R G BT JEREAE” , SO T B 15 1 YRR T R
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BELRFIWTTIE IR 42 BOHTRT HAT 208 i SR 2 5 T LIS S 22 X sb LR 5
il rh A WP PR 2R AR SEE TE BT B A5 R T I — 2 275 SR Mg 7

DLR A SCVE K 15 5 BRI 23 10 X6 [ B 450 98 i 38 1) R PR AR AT a3k, 1 i o) B I
TR B SCAAEAE 6] B 45 % A b o v AR I 00 20 4 e s AR il OC T fifk pe [
A [ [ R 22 8] 48 9% 4 g 2 24 ) ( Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States, LA T fiiFR “CAREEHAZ) ) ) B9 (fhEFE T
)y A EPREIG P BGERI] ) (IBA Rules on the Taking of Evidence in International
Arbitration, LU T &7 PR “CIBA BGERLIN )™ ) 0 BEA KL, 43 B 45 4 v SR an SR gk
K PO S 248 1 25 LA RO BIER R T REISIE 5 deJim il S8 00 0 b i, 455 DO > BRI 22
{5 PR X R VR AR B R S A AR B, B2 S BRSO TR R A e
I SOR, CHRBRIRAYY ) By CHFEARF RN ) VE Rz 38 H T EIPR B3 G om i i)
TIN5 A Sy 10 5 5 G Hh A I A0 o e KLU, LA B o R o 8 ¢ Avh 8 38 4 ) A 8 o
TR A A TEHEER

= ARSI AT R P IR AR

(—) BERRZERFIR: AFXRA

TEFE N RFTRR T, Y AR ARE SIS HEA EAASEeR . AT E R
FYRR N, BRI F IR P SCIE T “ARE SRR B RFTRATE Y
30T AT RS RE s X ARl . AN RS IRIMESE U+ L S ATk
FHEVRAAH” DLEEE S U2 i A SRR R WL AN RE A 17508
AR , 58 N RIEBE A o BESEPR AR B ROTEYS , N RIEBE N 2 PR AT ical ™

EARLE ATV, 253 AL RARR AR AR 7 SR BGIESS A9 4T 0, 408
Tl FORHMERAT A . SEBR 200 AT A BRI IESE AN REAS VR I B i O
BE 2z WIER A REBCR

(=) EBREHE P WEFERFAT LR A

FE| PRBCG AR R T E A REFRR . Foh B8, R S A AR

A AT RFRIA X7 4 o M A8 F IR N B R B PR e rh AN TRl A
BAE— T AR N AE R E K 1l 55— D5 e B A ik N e WBGIERE 1A AE R 2R
18 FE A — 7 2 AR B L gl s AR M T BRI — 7 AR E i R b
FRE0 B AR EOT IR 2 5 7 AR B e S BRI BE T o TR PR R R 06 T BUIE
A SR 14 LSS 38 30 P R 8 A7 T A B 0 AR B SO BV R A5 R T A
Je PR RV P S L RTHR T A UESE ] SRR T

WEAMEASTE R AR, AR i T YRR " SISl (g B, A Ak AN i £
B — D7 G Al LUa b A A 59 4 S IR B R T 2 05 i Bl (s
K, T R B SRR G SO AR 3 e I AR ) UE A o 33K — i A 34y 7 A (AR A
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FEl B BT AR S5 T AR SRR AR w] SR R 3B AN RE T FH A% 5 B S0/ A I A ML )
RALFET

SHEAT, Tl oo AN a4 ] P IE A 1k A A A0 T >R A5 75 B IR, 38 35 =2 bR e
AL RN BE R AN RIS . [RIRE A A AR BAE T SCE S B Ay L [T R
F1HL, At Tk PR AR AT E AR R et 1S ] LSRR H, el AR B T A
TRHIHIE , WSRAT R A i SEAFAE A 2 B A ARSI EAN TR H o

FRIRAEE AT SR PP H7 A S50 B 0 LU B N URIA A (B [ A IRVAARTR] , B ox
FAUEHE G B AW BT IE X (due process ) BN, i 55 P R FIFAR R,
e 1E S D7 [ B i e 8 35 SO I g A BB o 20 25 0 i 2 = N, DL R Rz A
T HFNEG BN ZRPRAR SN . X MJE & SCH U R BA EHOC R

B35 2, WPR— T PR A (AR IR SRBU SCUFBEA B Pz R, IR 40X — 7 585 A AT
REZs AT 8 4h T4 BERRIR SR G AL o iy, SR sk e PP i B 1 R e L SCIEAR TN
HEIT R X k. BIMER Y3 A S B IRTE RN SIATAME A e A 2 )
(the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, LA
TREFR CLHLARNZ)Y ) HBIHE 5 455 1 3G 2 B B RLE F2 KRB Sk, 2 B
T AV B AR e B AR R H AN T SR P AR S SO S e B84 by 2 ™ B e A [l 0 ALk
Fo IR AMER AT LALL (LA ) B 5 2050 2 38 2 ORI, A AR py ke o

] PRAse B A A E R AL U Fr) o AR ofE b5 — e I Bl PR — 25, BTSRRI
FARTGER o B HAB B B B A L , B B B A 00s LA WA TS0 4 5 3 B A 5 1
H—RARE BN, R PIE o X A5 FE Bl e dons ARk SRR SOl R
FR o A LA S R A [ B R R 2 2%

] g A e b AR a2 WD D ) ) o PR AR IS R R P 5 5 1 2 B e S TR 5 5
R RS BOR NS BRI T 429 8@ W B ) (UNCITRAL Rules on Transparency
in Treaty—based Investor—State Arbitration, LA &FR “CiBHEERLIN )" ) 35— [ TR0 () il
SEPARE] T WIS T R R A, E PR B 4 i 20 (International Center
for Settlement of Investment Dispute, PIFRIFR “ICSID” ) 7E 2006 £ 5 1 {3 EF
FUIU) 55 48 2555 4 FOHTHE — 42K, RIVRE 45 40 15 B I 6 HE R R v 2 A BT A A e
PR R B4R 2L T AR P AT e A5 3 Mg N TRI & R, VR A il X 7
JiZs W1 B BRI, R PRa sE A B e T FE By = . SO0 TR SRR ST Y
AL, PR ATGEAR TS FEA R HIZIESE 2 5, FEN BRI T Al RS ARG T T 52

R PP IE SO ) 35 SCREAR ORA-15 [l B Ao i 1) — S 13— B0, (EL7E R B B g
FEF IE R AR U M Y o U PR RN S ST A E T (Al 2
200 ) BRI A 2 SO A ) e DR ) B b S TF R iy i @ (HRBRITA 249 ) 1 i

@  See Fraport AG Frankfurt Airport Services Worldwide v. The Philippines (ICSID Case No. ARB/03/25), Decision on the
Application for Annulment, para.133 (2010).
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BHURELIN ) 55 52 2R IR ALE 1R al LAFIRHRE BOA FRTIE , i ot 456 fh i 1y
FEE IR, B R E SCH IR R A A EAEOC AR, D T IR S A
WA , PPRUE AT R S5 B RN, B ARSI 7R FHARE IR ST i3 o

£ LTk e B BRBEST AR, SERA I o A AR AE AR IR AR U SO AR R AR
FEl N RFRIR POIRREL XS AN BERICR o (HIX AN AR [ PR U A b f S i AR Ay AR
FEAR IR SCUFHR AT AR, AR FE R G I BR 1 228 SR 3 AR P 1 SO —JEA S ], fif
B LB 0% JERR P2 W ISR AR BRI ST AR S A TP RIS . B SO 25
TEAL X — 52 2% (AR (B T LIS i) (AR RS 2 ) rp B AL B A 45 5 | PEGIE
WIS

= AERRENC A R SRR R AR TE

(—) fhEkEER B R EIN

T [ B 5 5% Ao, Aol B X TE 4 0] 20 1 Ak 3 T3 T R A 1 ) B A )
e CRe BN 2y ) 1y AR RE 7 B ) (1CSID Rules of Procedure for Arbitration
Proceedings—Arbitration Rules ) %5 34 25H0AE , 3R XA A 35 52 FASE 4 v R 4 LA K.
TESE B AT a0 A A AL . S2BR b R Ak PR ACTIE G [P REUH i A 700 34 2%
MXT 1Y B AL, 278 HA G 5 [P T A

( =) {IBA BUEHM )

SRR R AP ERIE AR [ R AR AT B AR T PR, S (IBA HGIERLI ),

CIBA BGIERLI] ) FEARAS I T 2 ] R 4% 24 sl At A 3 ) M A s R ) (R A B
WEARTT) B fESZER” (best practice ), (IBA BGERLN] ) FEAE R ES T H B i # s
A LGE FHF Py ©.

R4 CIBA JBGIERLIN ) 25 9 25585 1 5, M BEAEIESE 19 AT Rt OCHEME | 2 FiiE
PN A TS0 H B AL, X FHUETAN 1 34 5Py . MPEUETEAE IR 7]
SRR, B2 JEE G 5 R I LA SO B BB, 52, RA SR M4A ¢
HX R 4t AT 520 ) B , AT DLSER T o 05 FE 0 A SCHR MO R e 4 R Y
SRR B UESE , HAESE o (8 F AR

454 CIBA HUERLN] ) 0453 S AR OGS B Z Ja vl LUR B, FI W3 — R LAY
SRR AT LR R ISR, BRARZOCHAT & CIBA JGIERLI ) 555 9 2556 2 30h 31 B i
T, A R B0 LR . BAAORT AR RO A A R T B 1 L F A LU
TR

®  See Reto Marghitola, DOCUMENT PRODUCTION IN INTERNATIONAL ARBITRATION 35 (Ist ed., 2015): 7EX}3€ [ 30 4>
BRI 173 SRR TR A, 43% R b2 B3 4 s HUAE | 76 b T3 B0 LT i sk 250 ih k%
PR EHTT CIBA SBGIERN ), 429 WIZm A T4 7E A O Y 8 - AR 28 0 Pl FH s — B0 Ak e it
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BWEMNR G HE 2020 4% 2 1

B, SN E SR Z ]k = 08 B I , B H N A B W iR AR R A A
PR G IELIR 5 5 PR N N AEIZ S EAFAE NI S T A U 2 =, R
JEIN 2 S 255 RML BB AR , I ELORIP X LERR S ) A0 B I IR 2R B
IR E 5 250U, PR A SR BB IR I BOR s SRR R (A5 B 1)
LA RS ), O ELAR PP X SU 05 B A0 b B 2 DISRPTAR AT 2R A A TR 3 b 5 26 20, b
BN N DL i R 07 sCHEIE AR e 20 PS5 U 1 2 0 AR R R ARG o]
FORRZSC R E

AR RS R OL AR R IEAF A B T HE Al BEAT LA R 1A

S, SCPFR G A T 1 0 SRR IR e B 7 R Y, ELIXMh A 18 A B 2%
PERE ZEREOR s 58, SO S A N A DR S A TR A A A TP B A BB £ R, Lk 2
T R O = A N SISO R A B AL B 1R B R s R,
SCPE AR A5 EOAARAE Z BT B R I A MR S BIE 5 T 5 56 10, £ X007k A
AT B el PR ZR I ARy AT L -5 A 7 22

M R EIREIREC AT R A R SL B 250

3

ANAT TR, CIBA HGIERLIN ) rhox =l pe R SCIR 5 75 08— S R 2R
TEANR 2R LIRSS 2 s B A TR HZ S

T HT LS Y [ PR 480 s o AR AR 28 vh Y 52 e i 5 e BRI BRI
PEAT R RIS T AT A A RO AET o R SCRA AR BT LAS L2 52 5] PR = vk AR IO Ik 4
AL SR M ) o A A A58, B VA 9N S R RESE e E v R BB e i T R PR IR 2R

(—) ERREFIRXAIRAMNEE

1. Methanex f &

“Methanex JFEE"® —R 2 CAbE A R RS 5E ) (North American Free Trade
Agreement, LL N PR “NAFTA” ) NE RGN TEARZE T, MEREEXT “mAE e AN
(PRI ) A FL 2 A A0 T NAFTA FIr OB 4 i 52 K23 7] Methanex BYAUH]” 33X — 544
GUGHAT T A, BRI H AL P2 B Methanex 75 FRINAAE JE 7 AN A (1 £ FH ok 65
FMAS G MTBE B4 7 R 1T HAE5E , 4R 1T Methanex A4 NAFTA 575 11 551 SE R §2 1) «
2285 F R T4 1102 45 “E R 5 ” ( national treatment obligation ) 1105(1)
% ‘B EARME” (minimum standard of treatment ) F15% 1110 (1) &% “fEUCAING 227
( expropriation and compensation ), [A] I Y 55422 Methanex #1200 T BIALH] . f &, HLlE A
HARZEARAFAEE I NAFTA HoA G SR 1 0 , - H. Methanex 19 32 5K AE 7 SEAAR [R]85 | TG
A

@  Methanex Corporation v, United States of America, UNCITRAL, Final Award of the Tribunal on Jurisdiction and Merits (August
32005).
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BEAN, ZEYFIA H Methanex 3 18] HH IR A 8k i o)k FH HGE o “ 8230 AW K7 ((dumpster
diving ) FRA5 15 HEAREE I TFULL U DG 0 SO ikl , DA Sce i 3ok . (g i
R BE b 1 43 = A AP A 3 IA R Methanex SEJE T 3EAT 0, I R L HE 46 R FZ AR
ARIAYIESE o TEFI A UL 53, AhEBE N iAo 5w T 58 Bl HA e R Gk Al
PG ARG AT A R S AP IF R R ] o PRI, Methanex HE TS Pk >R I H:
i 3 VA TR ARG AR AR R

BEJS , BB SR A 1 ST F S5 AT TE S AR [ 7 [l B A o 1 el
7, FFINSE FLF Methanex 3 Sl SEAF FH 55 TRE IR SRR ST 5 AR R 1 22t iR
[, Methanex 7EAREAE P hARERIBGIESE A917 o id S 1AL —J7 B PR iy 24 4 A\ ARiA
SRR SRS () A S0

AN TR E 2 A R AR KRB TESE I, Methanex —Z2 BRI R BR T LA
AN Z A, EE R R R ) E A A SN A R R BRI S WA T — 2
UEPEXS TR B S R 1A 2 /0, R AW ORI 2 B A e, thT7E 2004 4F
6 Wk, Az D it 3R 77 RAR 08 ST AE S Methanex Z204F 75 THIAAA
s B2 7, HLAEAS 28 ol A7 A o B 00 11 SR SRR , BIRGA 1 FNZ AUk
WA ARSCHR B HAB SR 52 st ml UL 3 st 12 5 2O R MU X — SRR S A R e a5 R 52
W) 3 T HA

K4 Methanex —ZE ISR A = S Z5IB(EAR T Ho—  TEATAT I ot —iik 4
e T AR T AR — SO RB S H 4% S BOXIEE SRR TE % ST 2 40 K,
ZRMAPE AR WS E RN ( Clean—Hands Doctrine ), 3 H 220t 35 1F 24 FBRBGIER 1)
M NPA AN TEE T, RIS AR SR TESE A TR A T RE P & 5 H =,
X TR AR BT PR AR TR T 5 18V FEI” 2 Ah 3B TR X
AT pAN

2. Libananco #f £ H 4

“Libananco 1§ - H-H.” ® — P (RBIREE KA ) ( Energy Charter Treaty, a7 R
“ECT”) A St EBREC5 M 2 0F . Z8M #5024 1) Libananco 52 45 75 - H-HBUR 1Y
B A WK - HH AN A B Cukarova Elektrik Anonim Sirketi ( CEAS ) Fll
Kepez Elektrik Turk Anonim Sirketi ( Kepez ) FIRAr. 2003 4F 6 H , +HHBGH T H/FH
VOFHEE 708 TR a 8 H i, T H IR T 48F CEAS 1 Kepez /%
HAEFFFIMSCT 1 55 JFHEZ 5 - HH Y i BRI FRA T 5 3

Libananco T 2006 4F 2 H [] ICSID $i& I 58 R, AR - B T ECT HAgAHE
AR o BRENE HXN Gk = B AEAOT SRR T IFIATEK

SR, Sk AR AESE T (0 - HH Y )Ry W AR FFEEAE 28 Libananco 1Y HLF IR,

®  Libananco Holdings Co Limited v. Republic of Turkey, 1CSID Case No. ARB/06/8, Award (September 2 2011); Decision on
Annulment (May 23 2013).
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A45 Libananco 5 H 0 v 2 [A] () iR H8 1%, - B H LUK A X5 7 KY
2000 15 HAG L EFRRACRIR 2 () FL IR - B A AR, SRR W 5 AA S ph 3 6 1
BEEk A A ¢, Libananco XJ I AN INE], IR + HH C 2 A8 1T — I FHH AU
FIVARIGA BRSO XELL 4> Libananco 52 1Y Jaj1fI o Libananco £7x: “HITEA
ToEEZ B T WL, R R A ARG S B C 2 A T AEAR YRR Libananco [ HAR
RARECE B FIRE . A AR S E R A BN ) —88 4, B AT UM BRBE, t B
FLHURFAE ] -+ -+« 48 R I P D0 SRS DA B Sl 44 A R A TE A AR 32 2]
ISR - TCIE AR I N0 B AT, w8 R i N0 B ROR— B R ATEAR IR P
BB T A -4 I N HEBRE R (143K — B BEAR 7 22 A0 2 A i - 4 5 4 A IR 1)
Mg—FB------ 7

- HIIREEA R, MBS S SR R TC G, BRSO (AR A ST R
A ARG FRAER ) E RS IVAE BT T, 2 HHAT H 2518 /& Libananco 1%
AZ BN MEBEIAAE X SRR AR fil A& 1 1CSID AR e A% L ), b2
P M R b, AZ e Y A F . FEATR PN I, 55 R 2 AR AR (SEFR
LORARE (R ALY ) 55 21 SRNEE 22 SR T S N AR ANE A # Al ); 45
i BB R A2 05 SR EREE 25 A 2R

BT S ), AP E SR A TR B A AR A E A D R T 3 AT
G R AR E PR Y 55, A D HERR A R RO DR R[5 o e A BE S H 45
W AR FAARRECRN B LR , A0SR AEAS IE SR BUCRR A sl L% {5 B iR 0 A OGS
5wk, AT RE S BU™ E A UL . PRIHBR T HEBRAS IE YRR A5 8 A, 2 7T 2% SR 4 it
bR it

I G PEE BN . ZAPEE A, 5 A 2008 4 2 H 29 H-AZHYIHRA K
() A R A SO VS DR B HEBRAE A A R HT BRI Z Ab o ATATT P REAEAS 37 PPk 1Y
ARVFATET o | AUESE B RAACCIFEUF B LS R0 RSO 35 B AR5 A A ]
TEPEARR B HEBR TR . DRt , 2 T A W24 55 ) R 8 B R 1 5 AP A SR A AT >k
TERLC,

3. Caratube 7% iF #4732

fE “Caratube UFIEBE 5 HTH” © —Z2 | Caratube $8 HRFE2IE R, 382K A9 )5 P2 BUR
ZE T Caratube F5 & WG 5% s B0 — AN FHAYFATHIE. 2000 45, B3 5% o W0 e I ™
TR S — B WA T AR R A T AR IR S \] SAL (CCC) 2558 T Caratube
A R A R A TR, PAE)S, CCC R A RIFE1EZS T Caratube [ BR A7 02
(CIOC ), iX & — A R B R IBEAR S v A F] . %G AT 2008 EHREIR AR 1L, JF

® Caratube International Oil Company LLP & Mr. Devincci Salah Hourani v. Republic of Kazakhstan, ICSID Case No.
ARB/13/13, Award (June 5 2012); Decision on the Annulment Application of Caratube International Oil Company LLP (February
212014).
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FFR CIOC i/ T A RRHUER) X35 . CIOC BJEARYE M b s — 38 M XGA B e
( Kazakhstan—US BIT ) $&82 3%, HFRBEIRER O el 17 HAR W, WA 5% e 7 3H >/ — 1
BEHE C10C, Ho b TAHABAS N o BEE e 308 ¥ Caratube , 2R G B LT H— 5 %
12 3920 J7 L.

TEVFUATI AR, Caratube IR HEAZHAM 11 5 =07 B Bt s % 5O T IHEURT IT R 458
JRTERIR M A TF R AR I BEER B OEYE . BRSO M35 44 “KazakhLeaks” , 7E1%
Wl | AL T K2 60000 13 3CH, 1 Caratube H G154 S5 BEE, HOEAE
SEHH 1S o AR R RS 2/ 4y SO S MEAEAS T R o ) SO XU, PR
$0ir HH BH A 2R 75 SORHAUAT T4 52 T 85 1 SCAF DT ZORAMERIE S AT A s SCiE” CiltEE Y
L Caratube ZEHCHITEFR Ny Pz ) AT RHAL.

2015 4F 7 H B TR A A B S e AR A ) SO e D

4. ConocoPhillips #f % 1 %45

1E “ConocoPhillips VFZs N #iHi” © e BB A7 T T AU G B P2 B i
A N R Z2 N B SOAMEISCAT s Sfe i T I 2 o XU 238 R 1Y) it PR 28 1N i
$K ConocoPhillips $1A #2509 = im0t H EA 1k

P E Ak WA, SR T — 5 ConocoPhillips A9 325K, A E Z2 N Ffir AF 12 31125
T ARSI b i T 8 BRI LS5, B N B h AT REFE - i i (E rY Al I
SR ptalsr Bl g T, HBES Z2 N EGRLEUM 2 H , MEELE 2013 4 9 A 3 HIRE R
TR AR T AR AR DR AN (AR N 24 ) R IR “FRO” Wk i e fiid R i
7 = WL PR, B e T PRI TRE

T TG S 55 T 2 W B PL UM R B — A8 ef 52 . O T HIZHT F e 3R T &2
ik, ZNEGRIAEAS THE “YESEARET L RS BRI KA S R X A
HLIRIE R , Z2 M Sy B 283 ] 5 s N b A TR ) AR X AR s A R DG
R X BT AT EH IR A 58 AU 1 A S Y S S A 4

RV AR PR IESE AR I T 2R N B O Y GBI AR R TR
AT PR T AR 22 N IR T 68 R A SR T R B TR 2 il X — SC B ) J AT
PREF TUCER . XFPUTERWE J. H. Boykin 1 M. Havalic AR AP EE 6 T X AR AR B
TR PRI S BB & PE , B TR

SR, BT LB 2042 ( Georges Abi-Saab ) 1EA ik Bkt i 7o ZUAY 5180, fthak
SR 200 LA 38 SRR A LN, (P B n SRt B S HR R A A 12 1 DA TG 3 ik 4
B XS IE TR

(@  ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian Republic
of Venezuela, 1CSID Case No. ARB/07/30, Interim Decision (January 17 2017); Decision on Respondent’ s Request for
Reconsideration (March 10 2014); Dissenting Opinion of Georges Abi—Saab (March 10 2014).
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(Z) AIRAMHEENIRER S

FETXE CIBA BCUERLIN ) it it S S5 e AR I A kAl AN 7SR FH % IR 22 1 40 A, 285
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Abstract: Recently, in the international investment arbitration, how to determine the
admissibility of illicitly obtained evidence has become a difficult problem for the arbitral
tribunal. Unlike the judges in domestic litigation, the arbitral tribunal should not exclude
such document simply because of its illicit origin. In practice, the tribunal always exercises
its discretion and refers to IBA Rules to decide upon evidence problem. Accordingly, the
tribunal should preliminarily presume that the illegally obtained document could be admitted;
then, it should consider whether any factor existed could probably deny the admissibility of
such document. Here, the tribunal is also recommended to review those essential factors,
which had been emphasized by the tribunals of four previous arbitrations, namely the “Clean-

Hands Doctrine”, the “privilege of refusing to testify”, and the “probative value”. Finally, after
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considering all these factors, the arbitral tribunal could make its decision upon the admissibility

of illegally obtained documents.

Keywords: international investment arbitration; evidence rules; illegally obtained
evidence; admissibility
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Abstract: Founded in the 1980s, CCPIT\CCOIC Mediation Center (the Mediation Center)
is China’s first independent commercial mediation organization, whose establishment has great
significance in China’s mediation history. The Center’s development epitomizes the development
of the development of China’s commercial mediation. Over the past 30 years, through the efforts
and hard work by people who love mediation, many achievements have been accomplished,
although difficulties and challenges are still ahead. Commercial mediation, as an important part
of diversified dispute resolution mechanism, will play a more important role. It is very important
to develop commercial mediation, enhance commercial mediation organization construction and
system construction. To find out commercial mediation’s social value and its future development
and to let commercial mediation better play its role in the diversified dispute resolution
mechanism, “Review the past and know the present, Foresee the future by review the past”. it is
also very important to conduct research on the development history of mediation center, examine
the difficulties and challenges in the development of commercial mediation, and conduct
research on how to cope with them. Look into the future, reaching a conclusion that commercial
mediation will have a bright future in China.

Keywords: commercial mediation; historical review; future prospects
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