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Abstract: Civil and commercial mediation is an independently developing service industry
with bright prospects. Mediation and arbitration are ancient ways of resolving disputes in human
history. From conceptualization to method, each has its sources and differences.The function
of the mediator is to assist the parties in resolving disputes. Mediation should be paid service.
Promote commercial mediation with commercial thinking. The guiding ideology of mediation
should be both righteousness and benefit, facing the future. The premise of the success of
mediation is a high degree of trust between the mediator and the parties is. Mediation can not
play its due role unless it separates from the arbitration and litigation process. Today, the legal
documents on international commercial mediation are gradually forming a complete systeem.
However, in China, has the tradition of “ the function of courtesy is valuable harmony ” . There
is a big gap between the current level of international professional commercial arbitration and
Chinese arbitration, in terms of mediation theory and skill, which needs to be improved. The
Chinese system actually hinders the development of mediation and needs to be innovated. The
private rights and interests of resolving civil and commercial conflicts should be returned to the
people, and the market-oriented commercial mediation system of survival of the fittest should be
established.

Keywords: commercial mediation; Singapore Convention; both righteousness and benefit;

separation of mediation and inquisition; return private rights
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(®  United Nations Convention on International Settlement Agreements Resulting from Mediation, Resolution adopted by the
General Assembly on 20 December 2018, https://uncitral.un.org/sites/uncitral.un.org/files/media—documents/EN/Texts/
UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf, last visited Apr. 30, 2021.

@  S. 1. Strong, Applying the Lessons of International Commercial Arbitration to International Commercial Mediation: A Dispute
System Design Analysis, in Mediation in International Commercial and Investment Disputes, Catharine Titi &Katia Fach Gomez
(eds.), 2019, pp.39-42.
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Joe Tirado & Elisa Vicente Maravall, Codes of Conduct for Commercial and Investment Mediators: Striving for Consistency
and a Common Global Approach, in Mediation in International Commercial and Investment Disputes, Catharine Titi &Katia
Fach Gomez (eds.), 2019, pp.342-50.
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Abstract: With expanding sphere of application, the Singapore Mediation Convention
will produce significant impact on international and domestic commercial mediation system,
no matter whether China will ratify the Convention. Based on analyzing the Convention and

Chinese mediation practice, this article found there are divergencies between Chinese provisions

® BRI PR S 2 01 0s : R AR (AP AR ) 5575 T DUm 25 (2016 42 1 HZE 5 B, 412y ) TAEHR ),
A/CN.9/867 %5 155-157 B¢, hltps://und()cs.org/zh/A/CN.9/867,E’i}ﬁiﬁl‘ﬂﬁﬂtl‘ﬂ: 202144 A 30 H.
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and the Convention, on issues regarding definition of international settlement agreements,
mediators’ behavior, and mediation judicial supervisions. China should improve its mediation
legislation, unify mediation rules, mediators’ qualification and ethic code, and supplement
judicial supervision to implement the Convention. China could take the opportunity of the
Convention enter unto force, to build its commercial mediation system, and contribute more to
the constitution of international commercial mediation rules.

Keywords: Singapore Mediation Convention; international settlement agreements;

commercial mediation; mediation rules; mediation judicial supervision

( =fESmLE: AVRE )

32



gy »

PR e £ T 5 e

LT

NERE REEEZEAX “MHEF” WAEHIIN(EERFRFRNEL) £+
G, BRI R L — G, A R ENER EEFRFAEHRELY “PRET. ATWEER
N B R B E PR E IR S R B AR E Pk R0 Bt 15 4 LA B % 2] 1985
F(REEETHENRRTTE) W, R T i o ik B 40 7T LR BUIG Bt # H B0 “ XX
A, EMARE T R HAE, FHABWE S AR, B, RE (FRE) BRX M
PR BN A 4 M 1 AR o B bk, A R e R T N ROE (R ) BB o
TEREFROELELES,

Kigia MPRE HRIEEEE (PRERINIEEEE BRI i

— JEEREE S haklin e

WA NS EPEE A AR R BB T4 0 s i h—E &
B R B, K IEAAFAERX A TR “phSr” AERATE . MR XA R G e 1R ] ki
AP EROCR ML, EAERE, R PSR AT AR R AT e (R R R
FAUFAEI ) P —Z . BT, (FEE RFVFAZI ) G T —4, L Hdmafrh
BAF” (Schiedsrichterliches Verfahren ), © SR AU, (P E RFYFIATEIL ) F i) —4,
B ARDR P ST B — i, A e RE R R o P 2 R Bl R 2 G I AVRIA TR P LA MY Ry
HFEF (Besondere Verfahren ), ® TG EAR N “AhEkE:” (Schiedsrecht ), ® PIFRTRR “fE
ik RIFE 1250 o

L] ek A R 4 22 5 1 =SB B

SO BO PRI, BRI 250 — B BT 7 1877 4F (FE R R SR A L)

* R, JEEIIE R 2B BB
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Abstract: In Germany, the “arbitration procedure” is included in the tenth chapter of
German Code of Civil Procedure. However, this chapter is an independent part with a complete
system and German academic circles usually call it the “arbitration law” . The current German
arbitration interim measures system is the result of the modernization of German arbitration law.
Affected by the 1985 Unicitral Model Law on International Commercial Arbitration, The System
of Interim Measures of German Arbitration has formed a “dual-track system” in which both
the arbitral tribunal and the court can take interim measures. But it still retains the localized
regulations and has obvious characteristics of its own. At present, the interim measures taken by
the arbitral tribunal have not been stipulated in our country’s “Arbitration Law” . Therefore, the
German arbitration interim measures system can provide valuable reference for the revision and
improvement of our country’s “Arbitration Law” .

Keywords: arbitration law; arbitral interim measures; interim measures taken by the

arbitral tribunal; interim measures taken by the court
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A BN T DU B AN T ST AR A AR P R A B . AR A 5C ]
AR RERHLE , © 3 AT RON T I TR e ARG ST 1Y, B S 7E P T4 i
[ ST IEBE P o FERGREIT o, S5 A RGEERAT S AT R P RIE N 2 Pk, @ BV : 7=
R FF ZAE A T i) A PR TR T AR BB B RES B PRA TR PP T A7 A, DAL, 7l 7
PP AT, A BN B A A i) A R BE AN T PRAT R R e ) T

H.HEiE

Toie I P A A ISR R e , M Dk A T B, e A A B S B A A 2 )
ESIUAS NSO O AN I =5 SEa/ N o 3 0 N AU R X ey A M o S AT RS
A Z [ AT EA T A AR, (RO A mNE MR (=) SR-E AT TA SRR E A
Sl AR B B A AN TR B (EL7E T — 2% m BB AR Y 8 Ji A 58 )
— 7 T, BRSSP, 10 2 AR A BR RS D) | ORAF—E ARE B Te  , #9 E
NHTAE R A SR R F i B, 10055 —J7 1, B0 RS IR 8= A2 )7
HAT IR A, B RS B HOR JE R 2RTARAFIE R TR e R | if
S AT ED I A A W AR AL 2 B R 43 T ) A € (LR TR AR, At A ] g
AL 2T PR S A 2R BRI A FEE R Ml A A R AAE B

® (Em ARERCTIEN P RIERERFURAE ) R ) (2020 £1E) 47 481 %
I O, 5 19 4%
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Abstract: Since the Supreme People’s Court promulgated the “Regulations of the Supreme
People’s Court on Several Issues Concerning the Application of the Enterprise Bankruptcy Law
of the People’s Republic of China (3)” in 2019, it has effectively solved the difficult problems in
the trial of bankruptey cases, and it is of great importance to guiding and improving the work of
bankruptcy trials. However, in the specific application process of judicial practice, the seventh
point of the judicial interpretation caused a certain conflict between the bankruptey procedure
and the judicial review procedure of arbitration. In specific bankruptey cases, applying the
judicial interpretation prudently and reasonably can lead to fair and reasonable case results,
which is in line with the original intention of judicial interpretation to ease the tension between
bankruptey and arbitration proceedings and to ensure the authority of judicial review of
arbitration, and to play a positive role in optimizing business environment.

Keywords: bankruptcy procedure; judicial review of arbitration; compatibility; coordination

and compatibility; balance
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[E] A5 55 bk i 58 {5 FE BT
I DR L858 B % A2 AL
—) “Blue Bank v. Venezuela” 2% VA 1

FRIRIA

MNERE EREAFRLTERFLIZSRERNER, BIFZRREA, FRLA,
FREARF LS TEERFWN. X—ALTHETRARL KR EIINEALTE T% T
BUPR I ARRAT S AT H B S WU RGO M, 5| B R %
WREERESEMFHRARTRBHAEAEXFAA, FLL ELTEREEMER S
AERAAFEAGREAABNZRIN, ERZHAZER A 0RE T L EEREHR
e ARFET, NEHMEERERIA RN TEEZE, L5275 8AE BIT #HFH
AR ELHREREAAM B EREFATAEMEN EHEFGAYATE, KT EEIE
AAE Hy I I B8 4 3 Al e P 0 R AR IE 24 1

KR GHRAEN FHEFEFESE ZHARK

KT [ PR BT PR ) e [ PR BT P m i e rpoly CLUR IR “1CSID™ ) A REAY
1 [ P AMITTE R AESR  (E SR AR T S A5 FE 04 1 PR 58 ikl S 55 MU M A PR G Z5 AH T
B JUH B Z 45 S5 FEE A E PR BB RS 5 235 0 o il B R R PR
RER S, AHER B, FE PR 0t R S e rp AN Z 88 R AR FE R 01 (R HE R AR 1P
TEFRG DL

BT K AE FE B [ PR 5 b BRI RO 3 [0l 1 JE, A SCEL “Blue Bank v,
Venezuela” © Z& ], 3 i M HEAS 77 7 0L K AP ERBE R A SR T 25 B IRAE R AR RIBT PRz
St PR, BEMTARSESCA BT E (LU R AR “BIT” ) @ MEBCHEE IUE LA
TR, TR R AR FE SR IR U 32 BELAG IR by, 238 1 25 A5 8 PR 5 A
BRI B TT 5

* ORI A ntEEE (BRI I 4s P A 2L
(D Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB 12/20, ICSID.
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—. “Blue Bank v. Venezuela” Z&{fE 8L

(—) BEXRE

H1iE A Blue Bank A H]F 2002 4F 6 H 7 H AR 2 2k i M sy, 38 [E PRAR
k55, I UG HEIR 5 M LB 55 FEARSE T, HiF AR Qatar [FHEMIAZHEN, Qatar
{EHEF 2005 4F 4 A7, G FEESELE (O SRATFEFEARE ), 5T R
EL W EBREFCR )s TRIAEHE B 02O AT 7R N B R A b P AT AR, 5 A8 T
SO RS Al () AT B AT AT AR . (H =R 2005 4F 4 H 27 HULIARY
P BV 28 BB, X P RS wlEZ M S ITC 23 B AT Hemesa 23 ] A RIFE AR .

HITE AFR, ITC A FF1 Hemesa /A Al 523 INEGHLBUM AR S5 T 2878 500 )5 FI4E 41
BRI E MY, BURESE T UG, BATR IR MSOF Lm0 7=, il A Z N
B fr R AT AT Qatar {5 FEG1E B™ SR  AEAE B IRME IS 20058 ) BIT B4T0, RIE
T (EEZH - ZNEH BIT) (PURRFR “1% BIT”) WKT 458 5 19 Z AR, P8 5t LA
{FHEZAC AN BRI IZ BIT 55 8 S0 22 NEPLEUM S 1CSID kR IT , 9l i i A
FERUR S

(Z) SWNEAREHER

H13 ANIAHIZ BIT AR 554 AR EEEVEAEAT PR . Blue Bank AR4f L EL 22 ik
BHEM T, I HAE 51O B I A B Tl BB P 2200 B B 2 i A, B B 2 R
ME— (B b 5 . AR IZ BIT A1 (ICSID A2 ), B T 1Mok, A ATy Hopt kg v ml A
W BB S . 1% BIT 5k (1CSID /A%y ) ANERBETEE B0 P iA S PrAes, i e
PG BRI IA BMUR T 3225 A AL, BRI, AR 75 IA Blue Bank 1 {5 FE04
PR T BN R A, AR AN 75 e FL TR M 4% 5% 3B A T S4B ARG 4 th)F
G

BT A 5K Blue Bank #5595 77 & T Qatar {546, A& T HIH A, LA R T
Z BIT FE EAS T 0 . BEWEH 2 Qatar [5FE, MIAJE Blue Bank, £ 14 (1) IR B2 fE B
IEFEHT Qatar {546 M T Qatar fFICEA EANME , ANEH—EHE R, WA RN, Tk
A CICSID 22 ) 27 25 4555 2 3K b I % BIT 55 1 4555 d W48 FR 10 46 2 [ — 5
BoEH . HIEMBR T E R NEPIA AL (B AR E E 7S k2 3] (1CSID A4 ) oi%
BIT B4, B HIIE NI IE AR ASFERY H A{UHFE T5-5K 1CSID FliZ BIT B4

(=) HBHES

IZEAERERYY B BP0 e = ATy A ). — RS R A UE T AT s
TN EGHER H 1CSID A3 75 B A R A ;. —JE B 758 T1% BIT 3 R 11
AR

1. FRAETAE 6 o B

FII N 325K B A L 5B SRS A RERRI R 1 BT, B P A R A R R BN,
BEIIESE o AR B 0 0 PR IR , PRERBE R M4k e . B AL T Bk mAER
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E B AASIE ST 1 JF , 25K B35 A SR PPk B AU 3, I S 2R BT . R A
M ST A A SLARYRR , U S AFAE B L TeAT | B3 A& A7 A8 10 % St 2% o 4%
FI0 35 AN TS REAU Be A AHASIE DEAT (e T E B AN N R “fRE” A
“PEEE R BT 2 P I AR AR A TR0 A )

2. &P R F) T

LSRR 1CSID Mg B s A o Ay PR ImlE” ARl J& DA A2
Btk 2z H e 1CSID MR -Bac iR 2 B o i AN Z N EGhie & fiik
1CSID > 253 F J5 AN 1CSID 46 24 [ 1 5Kk 5 Z2 N B HAE BIT HR I HE3S 1CSID fh#%
it R4 it ) 2% O AT AU B W ARER R . MRAE C1CSID 22 ) 5 72 2% iR Hi 1CSID
F14) 368 1 AN A5 52 M 2% ) T 28 71 [ 8 A2 PP oL AT 77 A 1 P AR A 2 R B ASUR S 55, R i
AHEZE ICSID Ak (1) 7 AR A 2 3% BIT MMk (ICSID A2y ), Z2 N Hi i A5 B 5 i mli%
BIT "[R4 58 1CSID f#BpLI R 25k s A A B N SR FE IL R cEs T [
PE22 1CSID fppe g™ AR5 B, 24 Hi ASRSURIE I, g i Nl (1CSID A% ) £+
BB IMARNYy; BIE ANIFESIER, Wil 7 (ICSID 229 ) 55 71 e 6 S H B
AR 5 s FE PRASREEA B SE H IR R 1CSID 1B H , AR PR H .

HRRBE B A T A AIGEALE A S A s [R12 4, AR 2 S AP TE I

A, BNIRPLE 1 ICSID BB A AT 2012 48 1 H 24 H, R AR 2012

7 H 25 Ho HIEARSSRIE H b 2012 4F 6 A 25 H {HIZ B35 R B0 ER ,
JET 2012 4% 7 H 27 HEFHE AR HIE R, 2012 4F 8 H 7 H ICSID gk 154k 1E
HAEARZR . RN, Y FK T Z PR R AAAERT R PPt T R & & I T4
HITE B RS MR FRoR , U HE IR R TEA SON N R A TR, iE i &
R R SRR R E N 2 B o ARSI &L N AT 2012 4 6 H 25 HE
EfpER IR Z B 1% B RO E R e i 1E 2R s i, A7 A [ & i Rl T

3. b FRIE 0GB A FEAR B AL

R AR B B 247 Blue Bank 23 76 e £ 08 & 1Y E F5 2444, {2 Blue Bank J& 75 A 4
ZBIT 5 1(1) &7 T B Al MEEE S I Blue Bank J2& 75 545 Xt Qatar
{HFCRTE I A AL Qatar {HFCRREERT . Blue Bank J& 754 A7 T2 25 NPT =
AT 2200

(1) ETZIL AR FTARAE iRz e ey (B m 2l EREITE ) @ En

(@ 1d, at para.162. (1) In this Act, the expression “trust” means the legal relationship created when assets have been placed under
the control of a trustee for the benefit of a beneficiary or for a specific purpose.
(2) A trust has the following characteristics:
(a) the assets of the trust constitute a separate fund and are not a part of the trustee’s own estate;
(b) title to the assets of the trust is held in the name of the trustee or in the name of another person on behalf of the trustee;
(c) the trustee has the power and the duty to manage, employ or dispose of the assets of the trust in accordance with the terms
thereof and the special duties imposed upon him by law; and

(d) the trustee is accountable for the management and administration of the assets of the trust.
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FHERHIE  NEAR R HIFEAMENZRRAREN TR B CYEER “BRFER” M
THOLT ) 30852 4 AF B EHE, AL A 14 U B EFE ™, A=A 0{E
FEW P A 4 o AR FCWE P IS T2 FE N, A L SZ FE NI P 1 — 88000 TEAR S,
Blue Bank LIZZHE A S 133K Qatar (FFEHE R IE:, MIARAEER A C , AHA R PR TE
P gE . 2T Qatar fFHE, B2 IE AN WA —ZAF, M4, IZBIT H “EHR”
B AT A SOFAREMR] “fFH7. MR AR EIE R 2 A
B2 R4S

(2) Qatar [FFEMIEHRIERT. HIIE AN Qatar fFHEE H MFHE, BR@LFHEH™
IESAR AR GEA . fhEEE (o2 ERGERE ) “BiERT e, 5l
THREGETEE H G FEE R A R E 2 s MR IS TE, AT H G . YA T B
3% ww NHREE BN BRI ER G I IZAEFERTIAE i H (R 46, Qatar (FHERE MR E D
A (Hampton ) MF 5 MBS A5G, AFFA H ASFEREAF

(3) Blue Bank J& @AM T42 25 AWIAL T o Qatar {56324 — it B FEARIEZFE N
A7 P (H BB EK Blue Bank 7EAE H B2 F I (1) 2R a2 AN, 20128 Hampton [A] . Blue
Bank ¥ELIA S, M B AT 2 B2 02 FEHRRE . [FHEAE TAEFEIR A Hampton HHEHIZ T,
PR AT P i i o P Y ) =X A RURAE 24BN 2 32 23 AU #8574, Hampton S2B5 |
e T Blue Bank XJ Qatar [SFERYEE R, BVI ARBAERE R “HIE” A

= ERUEFE AN GFIEE R F MR E R R R

“Blue bank v. Venezuela 587 P#EELMGHZIEANTEA Z T AR o ARG T4
R, AR, T S0 S 24 22 LAt Sy e, B R T oK s HERR A R . 91
N 2012 4 1CSID HHY “Guardian Fiduciary v. Macedonia” @ Z& 1 B2 145 BIT #L2 p 4
HIRL, 256 F AR E G AREAESL BRI A BN S 8] 1 h#iEKk . X R &
(EEIR L= YN el g il e e S LT e e NS [ERE Y TR IR 4y =115 8

®  Guardian Fiduciary Trust, Lid, f/k/a Capital Conservator Savings &amp; Loan, Lid v. Former Yugoslav Republic of Macedonia,
ICSID Case No. ARB/12/31, ICSID.
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(— ) BIEREHMN BIT $EH L5

1. BFRZE TR T oy EAARTH

TGP R it 2 1CSID HUR B RE ALY T4 . (ICSID A%y) 56 25 2 @ #1L
FE T CICSID 24 ) i F T 46 24 B R o — 4 24 [ [ R =2 [) 42 R i 7 A 1 4 ity , G
th O —gp 2 E B R AL F AR ONFNE NP2, PR 25 35 20 () Hsf i et o) 268 R s (1] 252
4o BIT 8 44 45 5% 2 R A 2 24 1L 1) [ SR N TR N A2 531) , 4] T s i) 7R [ 4
PR “ERRANBRE” e R BN BEA EANSIHL SE RS
FER SRR fan b ERNE 200G T EUi AR BRI R T e ) 6T i
BEET 2 R AT E T AR A SO R, HAE T 4 P 8 28 0 S
K7, FERER ST BIT Hid BAARSBIEHE | SR S5 1 EARZ0, CrbrE  H AR DO T
Pt ARV TT R UE ) G — T R H " e TSR S — 5 S N R
(452 —J7 1 A SRS AL, H il 245 K R &l 29— J7 193 VR R R A e w2 21
P AT N BT Ar] A SR, N R 15 DAL B 0, 2 A FAA R BUN T A s, fds
A AR AMEREIR Ak AT A kA 4.7 1CSID JE) [ H 2 EA AN
M AR S HH AVRIR , ARV A SHACHERR7E 1CSID /A2 3 PG L, © BEAESERkrh, i “LESI-
DIPENTA v. Algeria” ZE1EJ2: N B AR & T NS o R e HEBR A k., ©

2. EFEAAR ) TN

KTFHE— Mo SUNA R P45 BT SOCER AR Z A0 Ryt 37 SR s 1 4
ONTFIIE G © 45 B oA B Y SRR AN TR PR A A . i 56 B9k Be
HH “Americold Realty Tr. v. ConAgra Foods” ZHE BEFEA R — ST I R S T
T NZ NS —FP K FR; “Anderson v. Wilson” RWENES EEFEAPN I E—
AT RS, © M AREBE BB “Rosner v. Lydia Swanepoel Trust” 283 Be 6

@ (o5 S R A2 ) 5 A RAHUE : C— PO R EEEE TR (sgh 21 1) PO RS E Y%
A 2 MG A3 ML ) ) — a0 24 [l [ 8 2 ] e DR A8 5% 7 A I 28 0 15 1 ) F B 32 2 v BT A i
YRy FOR ARG AL —Ir AR IR RIS . = SR E R RE: (—) 705 R a5
i F LR AR A AR R = AN A S AOBICI R 2 1 B 1 s — 7 Y R R LA —
S 2 1] RS AT B AR (BN RAETE ST — FI B A PR S i — 7 (2 29 I RS AR A (=) e iUy
Rl RN o S AP Al ez B, A S i — 7 (A 1 58 A — 40 29 [l [ RS AT AT v N, DA Bk HBL R
By ity — 5 2 20 Vel LR AOAT AT A, i e A DR S2 M, WO TRL R 1 AR A 2 FL Y, A 1 e 5 — 46 29 [ ]
[ = 452 1 4R 43 S LA 2R 1 R, 2 4 2 BRI, DR AR 4 29 B A P DO AN TR 227 DIt g
AR 25 24 [T DAERE I 426 32 B i AR 2N 29I, SR L AT AT 468 , 4T 0K 25 BB 5 JE 4R 38 2 vh O A ik Y — 2 UL
ZErim il G o BB K R ST RIKE L I VR 6 45 B i 24 ] o MU R AN R B — B R Y )

Lynton Tucker and others, Lewin on Trusts, Sweet & Maxwell, 19th ed, 2017.

LESI-DIPENTA v. Algeria, ICSID Case No. ARB/03/8, 10 January 2005, paras.37-41.

The Restatement (Second) of Trusts (1959) § 2 a fiduciary relationship with respect to property, subjecting the person by whom

SECNC)

the title to property is held to equitable duties to deal with the property for the benefit of another person, which arises as a result
of a manifestation of an intention to create it.

Americold Realty Trust v. Conagra Foods, Inc., et al. certiorari to the united states court of appeals for the tenth circuit No. 14-1382.
Wilson v. Anderson, [2002] HCA 29 213 CLR 401, 76 ALJR 1306; 190 ALR 313, 8 August 2002.
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BN R e FARTEE , SIME R AW RN TRIERAE—1
SR N R SR VATE IS AT R RE T R RRVRIATT R RE 1. DA IO R
SITE 2006 AFAT AT FEAIPE TTRIRS B e SCEE BN (S FEAS B A LA Bk N FEs%
Rl A A RLAT NRE ST, A2 B R ZH . B Eh i Sk B d Y “Tenesheles Trust &
ors v. BDO Mann Judd” © 2035 50 BA LA T EE D) 5 HE00—Fh el A e —
FhsE4A . “Randolph Fndn v. Appeal Fr. Prob” 227k Fidg H 28 B G5 FEA 2 — 1T DR IRk
AR VFAIE AR, STk A B BB (S TR IR SR R, @

HELEPRP T , A G FE A AR, R E 4R 450 BIT B 1 (P [E - )
KAE BIT) AMARFAFEFEINAAE AR AT H A, X E R E [F AR A 7 485k
ICSID 3R R %A . “Blue Bank v. Venezuela” %% 1CSID HESR & i R 2 — IR B
FEREA AN . “Blue bank”™ FEFhEE EEETIHY “Renta et al. v. Russia” % © Hii
NBEAREAEANE IR RS, R AR S, RS 5EA MK Z
Ib o BEHTEAIAR “Emergentes Fll Eurofondo” AN 27k ANSEAR, i TAZ PG BE S BIT e
SRR

(Z) EEEEH R EARR

I 5 ) A2 I B B0 PR B A A A A A0 o DG T N EIEE A I i o, (ICSID
NP ) WA EARVE R E MR Y RIWTARIE , 245 T 1 a8 S5 20 i R AR i
23 8], 4% [ BIT A Bl RS AIWrbs il , WA ARSI . ST N S HRTE R T A
b [ R A S (BRI AR ] 32 S ) R b 3 S0 (AR G 3= S0 ) AT P b 3= L AF L
— A hniE. @ il € b EANIR R S AN E DG T SRR B I ) T A
b B S R T S FE I 3 S b 32 AR R AR 4 2 AT —
J7 T3S FH L RE I ST sl gl , HAR T Az 4 24— J7 i+ N 9 HAT SEPR 4 B TR sl
AT SEAA  AE A F RIAT  Phes A K A 2T, AN 2 A5 R LR A5 e AL SR
PA SRS FBREARZR 29— 7 kA g s R A (—) WOE A E IR BE S ()
TR A Al B2 BT A S il A e i SR

5 KAFFE R BT A 5 1CSID B, J0k [k 48 E 4 SE R, SRS HEAR
B NN 55 FEEE R PRIt T 52 2k, X0 {5 6 15 55 10 S BB A 10 DB s #5300
FETEZEIN) R Bl MG FEE FH (SFEMEE (G B SE CHE R A S  (F 4

Rosner v. Lydia Swanepoel Trust, 1998 (2) SA 123.

Tenesheles Trust & ors i. BDO Mann Judd, [2009] 2 BHS J, No 17.

Randolph Fndn. v. Appeal Fr. Prob., hitps://www.courtlistener.com/opinion/3376195/randolph—fndn-v—appeal—fr—prob—no-
x05-cv=98-0167903-s—apr-3-2001/, last visited Mar.05, 2020.

Renta 4 S.V.S.A et al. v. Russian Federation, SCC Case No. Arbitration V (024/2007), Award on Preliminary Objections, 20
March 2009, para.122.

A CRIBRER ), I BOE A AR, 2017 4FIR 5 64 BT,

® ©66e
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FIA SR © B0 (P ESEELW BIT) ME N PR FHLE S —4 40780+ W%
ARYERIA P, FEALSG (— ) 37 N8l SOHARI P AR, A 45 HRHAL | B B AR 5T
B (=) ArlpyBedy JEEE F MHAE X2 (=) S8R G [T BA
PN AR HAWAT ESRAL (U R A RE L2 A EAR; (1) #aksk
AR TR IS B RR VAL, AL B RN & A AR BT R RA/AA” s FR I 5 A 4E Y. BIT FLE
BRI EER (—) BT RIS A A A AR () A
By BOZ A F h HABIE 29 as -7 5 36 (2012 4E BIT JuA ) BlE “HIIEAN" 2
AR BTARRBGEE  CBRT W E SO AR BEE E BAHEA Bs  r HA 4R
(RIDES L R < (T B L NS N o N i o R 0B E S At D P
FE 1CSID g, Xt FEF000 T M358, 75 X B il AR 228 9B DL RO vl 2
18 BT A A A AR H 234 o

KTEFEM P AUE VP R IE A EET . S8k RAFHOIEH PORRNE R w8
DL BIAAC HS5H , BDSHEFE 2 H 0 N A A A (BOPRE i 2 A AL ),
M52 25 N2 32 2 A AL ( BORRAT R A AL ) ABSET 4RI A R i b i
FHE B, REFIEAMEIEV = AUE RN R T, ZIE AR THEIEECR
ZEA RN AT 1 AR BT, T 52 2 AR R RV B B SO 1k o IS S BI P RILE , el
T E PR G EEXHEFE O R T EFE AU A F 3 MEE . “Blue Bank” Fl “Guardian
Fiduciary v. Macedonia” © W ZE XU 24 38 AIAFAESZFE N5 FEIE 7= ) BT A BUR ALY
e )R, T A ] T4 0 A 32 g T AL 32 4 AN A ELIE R P T A AN
BERRI . MIAE “Saba Fakes v. Republic of Turkey” LR E — T AN Y
JE T AMEFC BRSO, BE R 12508 BT A AL N 2SI E S BAT R ¢
&, IR CICSID A2y ) Fil fap 22 A1+ HHXGHFE PR ) ( Bilateral Investment Treaty
between Netherlands — Turkey ) SAAE H AT AR DX 73V 5 BT AT AU 5 52 4 BT A AU FLGE
T3 —J7 T, AR LT SR E H B A BA RS 2 I A ] REME , e AR R

Michael A. Lavery v. Maureen Gorman, No. 1 CA-CV 12—0750, p2. https://cases.justia.com/arizona/court—of—appeals—division—
one—unpublished/1-ca—cv—12-0750.pd{?ts=1386702107 last visited Mar. 05, 2020.

st s CHPRBEG PR EEAL), T IEBOL R AR, 2018 48,4 44 1T,

Supra note 3.

Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20, ICSID, 2010.
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BN RS BBAGIEZIEN AGTEZAE AT R BRI XSS MIE S 7 33—
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1. R A IERAAPT EHAT L IE

R RITE S S5, A5 F0 T M ) 0 By B2 ) (5 FC R MR REAL A5 FE Rl AR
FAR AGFCHESRL SR REUE 0] (5 FEIT e A DGR i B R G B AT e S4BT
i 37 5 NFTAEM 20 AT e A5 FE0 7 I e R 5 FE A B A5 . (RHE DG 15
FEW = T ZACNEPRE R Z R, ZAC AN A SHE I =i . ZAC AFTfEs R 515
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AN T A b 1 Ry 45 [ 3k ) B B AL P Bt 0 AR ] AR FE AN AR [ R R
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AU I G R R, 3 e P A 456 37 25 AN ) 0 BB A ] A2 26 A e g%
W25 A3 LR TR B R e R AR R (SFEZFE NS TR AR, @ & AW A R R R A

Delger Trowbridge, Conflict of Laws: Trustor's Right to Designate Controlling Law, American Bar Association Journal, 1950,
Vol.36:11, p.915.

Internal Revenue Code § 79, 26 U. S. Code § 7701, https://www.law.cornell.edu/uscode/text/26/7701, last visited Mar.05, 2020.
(31)Foreign estate or trust (B)Foreign trust: The term “foreign trust” means any trust other than a trust described in subparagraph
(E) of paragraph (30).(30) (E)any trust if—(i)a court within the United States is able to exercise primary supervision over the
administration of the trust, and (iij)one or more United States persons have the authority to control all substantial decisions of the

trust. https://www.law.cornell.edu/uscode/text/26/7701, last visited Mar.05, 2020.
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FELUAR B A8 T2 1) b2 75 7 0 52 R A b v, 33— IS D)y o 4 A e vy 12 o i LY
“Fundy Settlement v. Canada” — 2%, @ 1E1Z % 2 0, (504 BT Hm 3 LL A2 FE A AE st
JIRHE s TR R A AMEFT LR IRRAR B (AR E RN R . R ek [E 45
450 GRESRACE B IIE ) X FFEAEBLUE RALRES R, B X TEFCR4 2 [ —
D JE R AR E s R — NEZE N A 452 25 T A B ], HA DS TSR
W B BEISAH HEIZ AR FERY I AR , 1% B — DB A e RS A2 45 BT A I, 1% B A B AR
WA BLISCA S Bt uel D, M2 e A3 ik R 5 4. @

2. R 5 BT AL HAT 0 b Bl

1CSID EFEAY 5K 1Y 1] T BOR I R 45 45 5538 ) )™ F R AT, 32 45 24 L 1 1
HE HEER M AZ), U0 “Blue Bank v. Venezuela” S MR NEGHIEUR . X FE &
PRI TCSID FE KA REA Y[Ry, ok M Be ™ PR HAT R 2 2 g ik
AR , BRCIE S I 4l 24 1R B B AR i gl , B ) 2 0 AR T AR H BN A% , ROt 1
TRIEER . IG5 RS AT 1CSID B Sk MR W R . & A B L2 H
SR Bt PR 1) R Al 45 5 PR e SR 9 OR P AT R L 1B IR A R AR E AR, T AR [ ) £
R E R G5 o R PRI EHAE (5 4G B RS A FUE AR & 1 MR R 25 AU 2K
PR — 5 A AT A 10 A A B FEZ B N TR E PR SR B i 2 5 5 — T
T, L A HERR R AR A BRI BT B R AR FERY AR HE . X — i % A2 S PR 2 4531 1CSID
ZHIKK: . “Saba Fakes v. Republic of Turkey” ©@ 2P ERRESE AR T AR B b, fniE i
{RAE ARFESUE AT HABSE RIA5HE , 3k 3 32 AT N Z 8] 70 B0 A, Bkt 2 BT A AR
Z 18 AR TT o TR A NF IR BOIESE G T, AN R BRI Fh 45 b 2 R Ay
VMR LE . B ITE AU AZ 25 T A AL B 43 B D E AN 23 5k b T A A2 2% C1CSID A 24 )
g (far 2% — R HI BIT) Frdg MRS RAIE . AEEE SR RN E A A AT AE R 4%
GEF AR LS 5 G 7 FLAS K AL 5 i AT AL S B BRSO S S8 0 A i, B 2845 HH R 3
MNAFEHEETANEER . “Guardian Fiduciary v. Macedonia” @ & | fhk iz 2 [HI48
TR R FUE F RSO H R RS, B AR IBRARTEG RO R MR ZFE AR A 64,
AR R A2 G N A T T A AU J5 3, ol e 8 R 3 N BRSO 5 o = A 5
it A AL AGFESZ i A AU A 2 HAE R T A RN (B EFEAR S 20K, AN T HEA
VERABFEZFE N A3 5 N R

Fundy Settlement v. Canada, [2012] 1 S.C.R. 520, SCC.

(e N RSN ORISR B BURT G T X5 A3k o SCEAE B AR 1 fr s B A PE 28 —U0E B ) 88— 40E: “
RAFFCRER 29— e R, B AR R— AN N el i) 532 45 A sl , FOZE XA FE AT e
W (CFE 1 LA 5 i sl 2 R OB A, a4 X 5 Tl A S s X A AT ff AT M FH IS %
BE SRS ), M HOZARITI I A AL (IRTEOLITE ), i — a2 A N85 P I, 3% A RN BT
ST, I BN SE AN ] T RE R (Rl Sk . SR, AR AR A v A 1 43 2 U sl S 2 iR 432 58
ORI TR Y 51 5 5l 2B AT M A2 A GOI 55 16, W] F s LEAE

@  Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20, ICSID, 2010, pp.30-50.

Supra note 3.

@
@
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IR ARA2 A A P 7 14 [ 68 DA o o D 5 [ BR824 52 28 2
M, 45 FE 20 S PR AE 26 52 255K (denial of benefit clause ) J&95 4318 [ Al $H 44
PR B TFLE 2 RN g, WNRBOR A SR ] Z [ AN AR SV I B S 2 B I AR iR
RS BRA  ARE FE AE BOAU TS o AR H BTE T T B R TP R AR UL 8
FEAT)” OB A RS, R PR AT U7, 1 A A B R AR A
CREMRIE R 2520 ) 51 17 2850 1 O 20 =3B 0 & TG R AP B 2O 1d T 1 2, BRI
R N SR A G 249 [ U AT SR RE TG 3. @ “Yukos Universal Ltd v. Russia”
R ORIBEIRT TS MEE T A TR T2 230 25 , DA B R Al i B
Uy TR B3 8 T BT AR DA ad M 435

(Z) BHEEBREAANE

ANE AL [ PRI BT bl AR e H B [ PR AR 2 h A R F RS AR NS E S/
SR AR RIS R AR AL H 545 2A AT . 1CSID i b S it vk B
KHEFEI AT N SCE A 15 985 R, 78 1CSID PR Y T LAH s iR AN AR Y B
AN, MHEAR Y SR A BT 0k, SR AU 2 AT A G MR D e 2 ] . BARER TR 3C
FIZEETTHRE SN, W T “GFHE” B ANARIEA LR HER, R T LA AL A sl B ik
NG, EE I ARG 2 E 5 7EHEBR (S B80T 0 IEAR E o ARSI nf N BRR Sr 3,
AN AR 25 2 A BRI FAb SEPEIE ] 4545 E PR, I n] 3 LIS %E . fl40 “Blue
Bank” ZEHEHTHAAE AT Qatar (S FEE TR B FTHEASVERS , 8 BIT ZE205% 5, I
A A MR AL R, AT AR AR B4R, S SRR M SRR i Al
ST A BIT 2B A S 7% BIT 420 1 H B FISE B ARYE S BIT A7 K HYAEAT
P B S S AT G [ PRy AN 5 SCAS (A 2 ST VRS A AR A I 2 A R
FHOC PR 26 L S B ATV A b SEPE A AR

1. B PR H W2 5113 4 i AAAS 89 RN

IR BIT LA RINFEFLE AN (B DR S R e T B
#7ORE IR SR TE . TEZHBGEINE I AMGTERA N, T -5 7R 7. e 5200 i A
SEBUF T 2009 2851 (st R I BB IS0, BT “—4i 407
AN 5 SO MR — 4 29 77 1 1 12 Bl Y 2 e sl 2l U ik NSk, Rie 2
PRERI D BN, JCie @A E R EUR BT, R4 2075 e N B SRS A5 AT
2 FLARFE AR A B A A ol a2 FES B AR R E BIT (3L
W) BB—450 (4) /T “GpyEAM” ME N “includes a company, corporation, trust,
partnership, sole proprietorship, joint venture, association or organization” ; #& Mj 7£ H SC i H
MPREAE Sy L dE Al o m] AL A R Ak BT S AR 418 A, (B A

@ gkl il CEBREETE PR A AL S T 2 BV AT ), 28 CrR 3R P4 EHLOCSE R4 ) 2016 457 6 307, 5%
83-87 L,
Yukos Universal Lid (Isle of Man) v. The Russian Federation, PCA Case No.AA 227, PCA, 2009, p.11.
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A PME Y 11 =i 75,9 H “Melvin J Howard, Centurion Health Corp. & Howard
Family Trust v. The Government of Canada” ® ZZFETF I HER 7RG EL . BITBARDN A& it
Al E R CERMPTTIES ) WiE “BRHE" & hWa T FHESHR,

TEXGUBE G IE T T, 2012 4F5& EBGABTT AR AA ) (2012 U.S. Model Bilateral
Investment Treaty ). { il 5 K 2004 4 X i1 % ¥ 4% 2935 A& ) ( Canadian 2004 FIPA(BIT)
model ) Nz CHIEERANEF Bl B MAL SRR R 80 5 24 ) 2E2E 1 (b B th A 5 HhE )
ARSI K Aol E Ry AR P 12 T B2 AT AT S, AN R B E
ANEBEUN A AL A R ARHG Ak 8 A 3 U B 2R LA AT AT S S 1Y
Gy SRR S SRR H e 2 24 1 2 28 (A 0 D 70 2 m) s SO 41 5% 1R 4G,
A L WRIF N EN FE RGO R B PR (Bilateral Investment Treaty between India and
Australia ), € HE 5K EAH BB FIPR I BINE ) S5 A H AR ZE 004
& rE” (Bilateral Investment Treaty between Cambodia — Japan ), “H A FIEHS He X
" (Bilateral Investment Treaty between Japan — Cambodia ), B 1A € JE WP XX
I HME” (Bilateral Investment Treaty between Austria — Armenia ) SR RAIRTE

2. B PR A5 e R AARE B KA

1E CEESRACEBIS I E ), Bl F T — 2RI T A " b s vk A Seik ., D
F A5, v e U 5 3 R DC BN BT PG 2% 5 RO I | ZE VT S A
B BTRE W R e ik [ P A A I GOR M X 4 8 1Y (RS AU B E )
PP HCAE N SR SEI A N BOAEBE T ARTE0E 13 5558 e € G o Bl
PhE ZANFERMSL) KLE MR P E SUE B 5 — R RLE , Q2R 4k 20 [ — 5 B NIEHE(R T
A2 L A RS BRG, J0 [ EC AAR | BAE AR 4 2 [ — 7 S RIS HE” . FRE 55 (Rt
Ho SCERMCIIE ) R T EAH-LARNHUE , B THA A A ASFE RSO AT AT
LR By B AR, T 552 0 T4 24 Bl — 5 BN B AR I, DN ELREATH] |t A e
PLHAMAT AT AT 1% 2 2 AT US4 s, T LATE 4 29 1 — 5 e .

EHHR A G E (LUNRIFR FTA) J, WA SRS M RE . FoE 5 OKHNE B
B ORI BV 2 RHIA RN AR E 0 B B SR DVE B CEEET AR AERE, N
FE SRR FTA B A SR EE HIE AR A sl 2 vk SR, et 5 DAL
A H Y, Toie SR A E R S BUN BT A B ], 48 A 7 fRFE Al i gg il &5
s ey FRESHMBAT FTA BUE A Ha RS A A, LU 07 Ak 58
HAAEATE SR, TCiR 2 A LVE R B, it @AV E BT A S BURN IR, A48 A
AT I3 AU AFFE A A B A AR A B2y 7

@ The North American Free Trade Agreement, US—Can-Mex, 17 December 1992, 32 ILM 289 (1993), Ch.11, Art.1139 and Ch.2,
Art.201.

See Melvin J Howard, Centurion Health Corp. & Howard Family Trust v. The Government of Canada, PCA Case No 2009-21,
Notice of Arbitration, PCA, 5 January 2009 (terminated), p.7.
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(=) BEEAFREHNNANEEZFEANMEAPRBIFA

FAEZFENEEFBUR IR ZIE ARG ETRAIREERCR . ZAEAE NS
FEWF 7= 1) 44 ST A 3 el S P I AR S TR 7 sl (5 FE A 4 52 2R E I, S R4 5 FE 0
7P AT R BE SRR s [RFE - Z BB B YRR, ZFE AA AR, 78 ICSID
L SE (R FE AT AT PP AR A B

AR e AR AR SR B A

BIRAFFERY IS AT N RE B IN  (E RIS FE P M B2 2 AMI R RO (5FE H YA
T g ek, S TR e 5 AT A T (AR FEVRA B AR R (R HE R =07, [RFEZRFE A5
ARSI AR AR I EHE R R, i HEAT R R B R IP BORUR B S5 , AP 5 TR
B f5HEs2 i N ORI M = =AMk, (Ul A S S B, A RSl it 1
TEfFFER A PRI CRARFIEW = RN o RHES2 4N RS FEI 7= A A AR
AL, A PRI E T A A0 15 OS5 (RN FA RGN e 5 AU
TEXSMNEAT G RS e P T BEAEAE B 24T , &5 th 2B AR I Bl B VR A /R AN HE
I P2 ETT o SZAE AR okl eI (5B ™ P A AU L B A &
el U RS FEVRIAA SR AU 2 R B ZAE AT MR R e, W TS e AR
(RFCEIFHIN R E AR, 3873 [ 857 1k B B AUE U ZFE N AT AT R IRAL, HEBR T2
N IRV . 2 BACYSZHE e R 25 0P 2R B TIE BT 2B ARk
TEIE , A BEMRRE VR 10 5 B SL : MN SLIE I 1 2 T RHEZAE ANRIURIAAL
CIBAFRFTRA R ) 265 17 M VRiR AL IE R F 5C R N L 7. F3)
ANEFELA S R4 SR ITRR : (B) B/REFERZAEN" @ (5 =S IEEER) 48 105
FERUE R = NPT AR HE B AP AR IR ST R ZAE NSRRI, IR ZAE IR 1
BT @ 2 A (6L ) 26 736.0816 Z5HAE 32 ¥ AT AEAT A 45 4% X 4 ke
GOk, AL VR VR NRECH & LR EFE ™ a2 FE AT HIR B 4w A . @
T (EHEE) 4 73 FHUE At FOL YU E RAEME R, BN ZAEAEH Z
f AR BEBER R, 5 25 17 2558 1 e M , MRS FEI ™ TR 58 il A7 A9
SACANARUANRIEBER 5. AAS (fFFEk ) 5 68 FHUE (RHEI™ 8 B A
TR B P AR DGR A I s sl @ PR e B CEIBREH0IE ) 26 19F Ze e ¥ K54G

Federal Rules of Civil Procedure, Rule 17. "(a) (1) Designation in General. An action must be prosecuted in the name of the
real party in interest. The following may sue in their own names without joining the person for whose henefit the action is
brought:-+---- (E) a trustee of an express trust."

Restatement (Third) of Trusts § 105 (2012). "A third party may assert a claim against a trust for a liability incurred in trust
administration by proceeding against the trustee in the trustee’s representative capacity, whether or not the trustee is personally
liable ( § 106)."

@D Florida Trust Code, chapter 736.0816. "Specific powers of trustee. —Except as limited or restricted by this code, a trustee may:
(23) Prosecute or defend, including appeals, an action, claim, or judicial proceeding in any jurisdiction to protect trust property
or the trustee in the performance of the trustee’s duties."

@ Trust Act (Japan), Actical 68. "In an action relating to the Trust Property, a Trust Property administrator is to be either a plaintiff

or a defendant."
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WA= B S R FEM = D — VIR R P B0 L2 HE A 4 SURR R i, ©

2. B ZIAETIF AN 8] R A

ZACNRFE AR T RN . N “Randolph Fndn v. Appeal Fr. Prob” %
TEBEA N SRS L AIVRATESRA JE R — B Se ok LA g2 BAR, 7Edmikd, WRir
PRI SRR R, W32 8 N FLIE AR 2507, IR 32 FE ARHZ R0 1255 Bir
AR X R AR (5 4032 45 AT H A2 M 48 B RN WA BELUMEFERI 44 X
PEERVRIR . (R AN EFEI P BA A E A B A AU AR o RS TR, %2
FENRAGFEW T AN, SZAE NIIA X SE = A2 T2 FE N A SR 2R, T2k 1
Z s NAFIES , R AZFE IR 52 42 ABYAZFE AN . “First Union Nat’l Bank v. Jones 7 ZE%Px
8 M E R R (S FEZFC AN Y BN URIR AR N, ZAE N ATEA AR B2 45 A
HTEN TR, @ “Carrington Asset Holding Company v. American Home Mortgage Servicing”
FIEBOAE & ERATIE 2 S RHEFErW = BA Sk A i, AU E R R IR BL
BOEVRAYIER HF AL

&’

L LT, EBRBERE B E RXHEFET LA 2 AR AR IRIN, TR T 7= A 1 25
P B RF IR B OC AR 2 TCSID HIB S RS FESR PRV RERUR L, 2T, R
(RACIE BRI R TR, A 250z P GE 7T AR I, o1 25 P8 AR HE I B A Re 1, o
WY E R FEE AW SR AME FER AT e 0 A E (FFE A RIMEFE AT A E
YR, LAt oria T PR o i O PR S 4E

Abstract: There are many cases involving trusts in the practice of international investment
arbitration. After examining such cases, it is not difficult to find that the protection of trust
investment stops at jurisdictional objections. This phenomenon can be attributed to the fact that
the inclusion of the bilateral investment agreement in the category of legal person investors leads

to doubts about the arbitration applicant’s exercise of the rights of litigation, disputes over the

39  "Custodian trustees — g) all actions and proceedings touching or concerning the property of the trust shall be brought or defended
in the name of the custodian trustee and the custodian trustee shall not be liable for the costs thereof apart from the property of
the trust."

Supra note 12.

First Union Nat’l Bank v. Jones, 768 So. 2d 1213 (Fla. 4th DCA 1999), Court of Appeals of Georgia, https://www.courtlistener.
com/opinion/1140166/first—union—national-bank—v—jones/, last visited Mar. 05, 2020. “the trustee” is merely the legal entity

® @

who is sued when an action is brought against “the trust”.
Carrington Asset Holding Company, LLC et al. v. American Home Mortgage Servicing, Inc. htips://caselaw.findlaw.com/ct—
superior—court/1543811.html, last visited Mar.05, 2020.
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nationality of trust investors, and the special power structure of the trust. There are ambiguities
and other issues in the ownership of property. In fact, there have been attempts to introduce trust
legal personality in many international investment agreements and many types of international
treaties, and the legal power of trust trustees has also been confirmed by the trust laws of various
countries. In this context, the trial logic of trust international investment arbitration should
be re-evaluated. In particular, it may be considered to appropriately affirm the personality of
the trust’s legal person in the category of BIT investors, use the location of the trust’s control
rights as the criteria for determining the nationality of the trust, and give the trustee the role of
legitimacy of applicants from the International Center for the Settlement of Investment Disputes.

Keywords: the situs of a trust; nationality of trust investors; trustee’s right of litigation

(RERE: 8% K)

69



PR AE R b4 T 5 s o FE0 o LSRR
AR

*

wae s RS

MERE AR EEN - HERESF VAT A EIEEATPEEIREANRAEY
2, 18 2 v BB A VR B 8 (R VA AR R B Y B AT B PR AR S AL R E
B W ARG AR AR A E R S s Ak o R R R, AT R G B, UL
17 A 8 A ) A AR R A (T B4 4 e N T PR 4 9 3 AR LA 4R L. AU T Rk E
Fr 4% 5 VR AR o0 By AR A X, S0 ST MR TR T B AT I IR YR ARAILAL B T R 4
WA R, A B TR A LA B, W R AR R R e T WS, BT
REFZFRBFIFOMAFAEE SR AFL—FOAR. B, ALZ 20 MMHZ
o B A B AR ST E B AT R, 4 1 A S i [ B 3 R R o 0 AR R O R R R R
7o I 5 B T % 3 AR AL o B R B AR R

XA A ERRESmAL BRESFDER

PR R VR 5L P, T HTEAON PSS RN R IR A BT L 2N
R E O i R, © A 2 I bt B E G o 5 3 ( Alternative Disputes
Resolution, FHK “ADR”) MYk B 1212 H T E PRET = 4 i D @ 171 ] B A3 A
fi#t .0 (' The International Center for Settlement of Investment Disputes, FFK “ICSID” ) Fl
BE R 52 512725 514> ( The United Nations Commission on International Trade Law, |
PR “UNCITRAL” ) SEHLAt Ay i gt o) B2 5 ) A Bl PR 5008 i i DL 4 41 17 s 4R R
24, @

BATHE 5 E R R A fF AL ((Investor—State Disputes Settlement Mechanism,
THR “ISDS AL ) Hr v R AR B AN R R IE R (B IR AT A [ PR o ek

* WRei, I REE A BT A s RO, AR B RS R R B i A

QOB B G TR T £ 1 I PR AN DML 24 ) 56 2 455 3 3

Bk R CE PR R BTSSR ALE i LA RS0, 2 CBULIRR ) 2009 AR5 4 199,50 3-13 L. [EIBRR 4
Ui R ARG T A2 T 3 Z2 VR AR ST 3, Bl . KRG TR I B 32 5 22 B ) ) 5 CIRIBR BTSRRI Rgid ). Ah,
BRI AT 7 TR VR R L CAnEREE R (AR S AR ) sl Ui id: (NSEERY “Alternative
Dispute Resolution Act of 1998” )s

®  fln, C1CSID JAEHN ) A1 CUNCITRAL JEAFRLI ).

® O
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VRIRAY—FPANTEIE A AR SRS oA 8 A o 2 A TSDS AL AN ] B AR A R AL 25
It a E PRy AR R A R Eh 25, 3R A e T BB ST i O O AL, DA S)
FE P i e LU A A0 A %, 5 R oy 20 A ke [ P P 9 i ) I A

—. ISDS #lH| FiEfEE R Hl EL A BIR

SRR AR R From ey AR B K B R R i kb 2 &
AERT 8 (U B3 20 20K, AR 1SDS AL b B4 8 A" 52 21 2 18 [ 0 [ R 2 i i D
MU E L, i E PR 0% b i 8 i i B 2 AR AE ) SC 8, iR Ab A 11 2 [ gt
FLN Gy, AEZ AT 1SDS ML rb AN [] 81 i 0 00t B 5 1113 22 1), DR A 2% ISDS
BT AN ) i A HL U 254 BEIR AR

(—) ISDS #lEI SN BAEREFHNE

PR S I e i R A A A A U R Tt 2 — , B @ AN E Gl e R T 22
TEVE A i @ BOR B AT PR o i D AL S 1 ADR ]2 8 e 1 ) 88 0 4 b 00
/b, @ HILXEF ISDS ML T B SRR AL 5 3 22 14 Sty 7 f A 5 ADR J7 201
Wy I RS i 1Y) B R BR A

1. A S Ak

XoF T4 B 7 T LY B4 ] oo 45 5 9 A R % S R v A8 A RURR 4G SR o A AR
W2 el i )y [R) S RE IR 2, DRI AR A B 1 g S S N A1, B 2RI XU R 25 11
LS MERATIR . BT AR R LR Y F A R IR O R 7 58 DL S BRI g A
FEPEE R, B LA fifp A 1 B 6% 15 1 800 I 38 0 3 92 45 18 K B BT I U R, X o i 1
Pl f A e B R PR A BN, 2016 4RI S NE IR (BB - g R4 2 B
7 ) ( EU-Canada Comprehensive Economic and Trade Agreement, THR “EXhin CETA” ) Bft
17 29-C 55 5 2555 5 WOHE , X7 W 8% e E g SR 60 K INIA IO [A] 2 A g s
o © BTG AT DIARIEZBMASS 7 2 2 Ui S5 B BT i 60 KA MR, © {H A A
SE VRl AR ) 400 SRR T, WA A S A T 5 A5 R A — b B i i 1SDS R =0
2, LA ICSID (A E AR T R 8], S8 A 32 BRI C B PPk M AR 4R, P 2 B2 = & DUAE )
], A B SR L AR A TR Z A

AN, A ) 2 AR Tk 2 . — i, ks 8 2 — AR B S R A LA A
PSR RS R GRS, BRI 2 AR et R b IR AR AR T, DR I

Carrie J. Menket, Dispute Resolution: Beyond the Adversarial Model, 2th ed., 2010, pp.270-296.

R 2019 4F 1CSID JARTHEAR ALK 2019 AERTHEERD 52 ANZE0E, AUAH 1SR IO IR AL .

EU-Canada CETA (2016), Annex29-C, Article 5.5.

Id, at Article 7.

H 1 ICSID #E i A3 242 Victor Pey Casado and President Allende Foundation YRR RIS AINE —2 18 Z 2010 4F
JE CLZEFERT 4638 K.

OESNONONC)
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A BRI S5 NS 5 i b AR e M, S Bt i i e i A 2 A 2 A RE
PSE o TR 5 B 290~ 5 1A D) Ak O D R 31 A8 AR Arh 38 B2 A L0 % A
PNAFE D, Filan, 1CSID CIf RN ) BLAE , el f A e 1 AH 5z 8 98 th 07 24
FOTA5 R, © R 7 1932 6 2 P WO 7 R . 55— D7 I, IRy 8 P i
I 2 A U R IR T 20 Bk e W 4 o ITSBAER, 1CSID A5 [ PR Ah ALY
AR PR G B IR K, P X B B B AR B R 0I5 38 9 0 I I 1) B 2 ]
13K 7600 J5 3670, © KU, 5 B (0 AR 2R A/ N A R T RN [ R AR R R
A . 2 RETE 1SDS AL th o AJ-58 38 m R0 AU 1) Il gk il B2, 3 Bk e 2% ik 1] i
G AR R RN E I KW R, SR TR 807 8 1A 45 LR B HAR B85 7

2. AMETAMB YA AL TR

= PR 4% % U3 %€ (International Investment Agreements, TRE “TTIAs” ) 2 4% [ B
SN T AR S, TEE ORI T A £, N AR AR TE [ A R g PR A O
), WA, 7E T ] B T bl S e v, 770 a2 v T 5 ) 45 O 1l IR 9 R
e BE X [ B 4% B S F I T A A S AL, X B — D R BT R E R 5 R
T ) i 22 0 ) SR A, A B0 43 [ 5% 1CSID SR HLA (9 (5 AR fE Bl @ i, 2011 4
WARFIAE (R BORAE W] ) thE i HASRZITIAGA R Z P E ( Bilateral Investment
Treaties, NAK “BITs” ) $HEERIE FH I PR AR (AR RS R IHIK A SC R PRE )
( Comprehensive Progressive Trans—Pacific Partnership,_l‘_ﬁ( “CPTPP” ) ek THHEATRILA
B AL UM EZAL Y 1SDS AL i) FE Ak £, ©

PRI R N AR U A5 11 SR b 0l P s A, #5955 S AR [
FA SRR AR I8 At R AL, T A [ P B R S A B S R AR T T S AR T SRS
FALTRE T PRAR A ER R R B B i SR AR, Y 2R [ R T 5
VISTARGE 5 [T 2058 ) AR H i B PR A . DR, 24 Hh B o o B T s
LY, A8 B A a2 e soR SO T O 55 07 XA RE IS S dm D Y 32
AL, T AR I E UM B B R SR R 0 ANE A R NI ST B T
(R 28 TE , S TR 5 i i 2 [T B A o T B AR A AR 2 AR DA [l B 43¢ 10 U ok
JEE A 8 TR 28 R OS2 3 ] ) R R BOR AN 1, 45 ) AR [ A R i | R e 4l 4

Conciliation (Additional Facility) Rules, Article 40.

UNCTAD, Investor—State Disputes: Prevention and Alternatives to Arbitration, UNCTAD Series on International Investment
Policies for Development, 2010, p.17. R4 ICSID { BEHIEAIELIN ) 557595 BYRUAE , 1285 9% 38 H R FR AR 2% A 2%
B RBGENTE ], LLR AU p T B, . P R SR AR is B B 2 I 1000 J1 3650, 1 s Jr BT (i FR U 2%
05 E Y 60%.  407E Plama Consortium v. Bulgaria 2 (ICSID Case No. ARB/03/24 ), Gt X7 (A i 2545 1134 5]
1780 J7 3Tt

Matthew Hodgson, Costs in Investment Treaty Arbitration: The Case for Reform, Journeys for the 21st Century, 2015, p.749.
R CE PR A AR B0 5 R0 A (R A T ST ), 28 C PP 27 ) 2011 AR5 2 1, 5 132-133 0,
BT « (B8 I R 2 dm e A L 90728 A e R i [T A e ), 28 (44327 ) 2019 AR5 6 39, 575 39 it

Zachary Douglas, The International Law of Investment Claims, 2009, p.42.
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A LA O B o

AP B S 3T 57 7% PR3 5 AR (] ) P 032 Rl P ) e i g i T L
TR A AVER AR IT S BA T 2455 218 E Y B N BUOR O
Flzs, A8 E A P Re 352207 38, X WE AU AE O R 25 28 2 I ZE R . TRIAAAS B AN J2
X gt g ey 2 A [ DL NS0y 2 5 R it R 2 S ] P R A
AP EE IR T3 a0 VRS BE AT & LA U s 7 2 e e i 1) 2 e a3 AT AT 2R AL 1Y
Pt il vl D221 o A R e A LU e, T HLARE [ 7 A A AR rh A e A AR
Dy FVR]E AR R 1 S R 70 A 2 A A A I R, I B % v ) 0L A
FERE T3 85 T AR R R A SRR AR B AL O A 25, SO HLAE S v DR
S FANSE BTSRRI

(=) ISDS #lil iR fEEFF BB E L

g e ] oA R A ) B AN TR 3R 58 4 BT B e 1 [ B e R i A 29 L G —
PR T A . F58 b, BUAT 1SDS AL AR Ay il EARFEEATE: (1) &7
MAs A ERER; (2) EPrgrimfgd 2l HAT, GHankon CETA F11CSID IR )
TP R R 3 SR IR RN 2 AT T , I D HAB Y TTAs Fr RN, X B4 B 8 gk ML Dl
1R F O3 B 23 A AR R AT A S 20 I

1 EAE A B R P -5 R AL

FAUE G T HEFHHAE 1SDS MU H ATETERL, @B T TBUETT TAs 1972, S AR
o 5 % 45 o 1A o B2 R PN 2 o T SEAR I B A AR 3 1 IR Y A, TTX 26 TTAs i
i FIL X [ o 45 5% B e A i SR AL 7 A T B EESE , BAn, BRI CETA B 29-C 1%
HRLAE T IR AR R RILIN A VAR X 52 VR 4 3 B0 LR B R O R A ) 1 TR
VAR RIIBEAT IREE S YA SE o BRI CETA T4 0 33 A 90Ut gy B
RS 21T R HA TTAs A i i B i) S

2018 4E R MR S5 mt Z0T 7 ( HE® AR th 2 ) (the EU-Singapore Investment
Protection Agreement, N #K “EUSIPA” ), H:Fff 4 6 JL-FBEHE 1T R CETA w5 I8 fig A,
B EUSIPA B 7 Z: BT 51 0947 S HE N st 8 i D3 A7 S b il 1 S 2B B0 #E | 4
fif ST ALAS . (1) TEPRIARE R il 2P B AT HIRSE ;s (2) A ey g A4
SR Gy u BIHEAT IR (3) A A FATM IR/ 5L (4) SRIBGDEH T )8 i
SRR EAT MERRE AT NG ; (5) ARG Sm 2517 5t A 3y, ©

2019 AN S5 25 1T T (%352 ) ( The EU-Vietnam Investment Protection
Agreement, FHK “EVIPA” ), il i B AE XFEAUTH T EUSIPA i s i 524 7 A ofE DU FRK
TN CETA R IRfRHIEZ . 1ot EVIPA BE— LB E ALt rad e, flan, EVIPA
B 10 26 4 2558 1 e , B2 AT 00 1A 53 0 S B LA 4 T s b 37 4y 8 R Y
BRI, (1) S rRfg s S A (2) JERE R, (3) MRS iRmeaoe

@ EUSIPA (2018), Annex 6, Annex 7.
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LA ER 555 (4) J& A5 LTI 2 R R 2 S 18 i I (RS 5 2l s 2 At 4 i e
AR (5) BT E AR S ERE B2 HE ; (6) TSI 55 Ak A 2 HE. ©

2. [E) R G 3 i 2 2 4240 S FF R AR AL I

S EERIT IR 247E As TS ATRAB A (H B T4 B SR ACE R 2 i BE AN
[F], H S22 A5 A IR R0 00 G 12 B0 E S B 0R) At ol B A S BRVE T N i i FH o I Prad
AU AL 51 BB AR 2, FAT B SO %) 37 92 T GORN =5 5 285, DRI I 3k 2 [ B 4 4o
RIS WD R S P& 2

ICSID 1E Ry & 110 1] B 5 5% 4 v i TR AILAS) , T 2016 AR LI 06 % T8 1 0 B8
ISDS FLI YA O TAE ARk KA T R ARMIE TEZE o Bl CEAESCE 4 1CSID LN
il ) ( Working Paper#4: Proposal for Amendment of the ICSID Rules ) HET (g
LY ( Mediation Rules ) 4 { JAf#ATECRIN 552545 ) ( Administrative and Financial
Regulations for Mediation ), Rt 5 5 22 5% A4% 7 — e PERUE RIAR IO TF G . —efe )y
PERLE VR D VR A AR AR N 2R, JR BT 1CSID A4 2 [l b 45 95 900 Mgt ol 82 A w5 A 2
At 4 B SRR ERLE AR AL RTHRTE U5 RE CE TR T B i B 5 AT BRI
A BT TCSID CIRRRLIN ) 55 2 458 3 3K @ AL IE . LA, ICSID 3 HiI5E T IR f#
B3 B DAV A )R A 1 e B S T G i ORI T A

R T ICSID 45 [ PR 4 vifg fif o L 1T HUAG HEA T 6] s 45 5% 908 fige 1 o) 32 Ak el i, LA 20 41
W Uf R ST 48— 1) [ B 4% 9 0 g R0, O 5, [ PR 325 (International Bar
Association, N “IBA”) 75 2012 4Egit kAl (IBA $58 % -5 PN ) (IBA Rule
for Investor—State Mediation ), X 12 Z&KILIU) ki (1) 385 FHYS L R A9 ) 2 L IRIARE O3 g2t 37,
PES ST Ve R DTS E A RS D AR R A DR R 2 0k R Y 2
FHEE R E TR RGRHE . 1A, (IBA #9E 5 E RN ) 5 =AFHExF
I 5 R BE AR LA B S0 S, O H AN R B3 AR AR A e I 2 SR R I i
& RB ) I R i R G 40 S R AN TR

(=) TEREZBABNEEZRSS

TE I BRBEF IR A ] B2 A e R v, AR R e i B ) BRI A T 22 5 (HAE S B
PRI R o5 R S A R e ) R AR T LA SR A5 T R T — 3 M EERCR PR
PGP B A AK AP OCTE T 1SDS AL 1Y F2 B

EVIPA (2019), Annex 10, Article 4.1.

@ 1CSID Mediation Rules, Rule 2.3, “The (Mediation) Administrative and Financial Regulations, attached as Annex A, shall apply
to mediation pursuant to these Rules.”

JH Al ] B 5 s 2 30 5 o) A 0 A A ISDS BN 45 05 2 LA S5 A Rl Bk 5 T 0 Ak Y PN A e T PR
(International Chamber of Commerce, ICC) il 52 T “ICC Mediation Rules”; ¥ 4 % % i #% 1% B¢ ( Permanent Court of
Arbitration, PCA ) 52 T “Permanent Court Of Arbitration Optional Conciliation Rules”; T ERF R BE R 2 B ( Stockholm
Chamber of Commerce, SCC ) A “The Mediation Rules of the Arbitration Institute of the Stockholm Chamber of Commerce” .

CIBA $5H FIEI IR ) AT =B (1) BEF 102 B S8R E LRI SOAR” (2) MHE 202 I b
BERR” 5 (3) MR 302 “BHCHU PR AR DL
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1. 53575 & Sh iR ARAR 7 0 B 1) R &

PR Bl e i 5 [l s i L BB S X Bt 1SDS T sCRA e, i LA H ARG [
o ] A LU 388 R L I A i 7 A ISDS A e el VR il 2, OF AT Tl R e
FRIF A @ B2 6 1 5500 D S0 AR A AR 15 LAt 1SDS 5 sk U o M
2T 08 1] P 5 T 8 g AL DU 5 Jaly < i 75 7 4 i 6 A I B8 A AR s ] AT T A H S
FEFFEIF (T HIE o QNI CETA B4 29-C 25 2 S50 , FEAT R[], — 5 > =5 A AT AR
K7 IR S AR R L @

MG i e A A BRI AR Y 20 T RAUR = ABBL, |5, R
AT AR B 4 R A 0 R ST 1) 1SDS SR 2 B M AR 583 . @ Uk, el e
P RESAEIT 4 HABXTHTIE 1SDS Bt id B2 2 5 e sl @ g BTk R v, At 1SDS Kot
REFY R 1 USSR IR AR A 45 2R o S SR d 7 8 e P 2k ORI , IR 4 26 11 HoAth TSDS s
FEIF 5 2, M2k RAR AR PP T2 1SDS o5 ARy o fieJm , IR A IR A e 14 3 IS L
SPALEE T A [ PR 5 i, © T LA A 1SDS SR AR AU ik A8 v = A () it th AT
DU AR . Sz, REY 3 B, I8 ATE 1SDS G # v pAE Al i 8] s AR AT LA
JR SRR o

2. B I G 3 i s MU F2 AR AR IR 55

1T ] o 5 i it DR ALY S 418 [ PR 0 e R 95 ) 2 ML . B T [ B S LAY
HARb 2 B i 64 2 B 22 30 ML b A A I SE AL H1 , IR e e 5 oA 1SDS 21 22 1)
(1 5 5 P42 O A% (A5 161 P S i i R L A A 24 o A B S E AR R LA . — i
PR S I o 2 i g R AT R S [ P38 fe ML) % ek ) =, e AR ) Ll o ) 7] s i
7 S R e L) 552 e o A S M TR A5 55— D7 T [T o 4 S igp R ML A 2 0 1o A
BT SRR PR 21 B, P sk 26 [ o 4 s gk RATUR 52 AP RI G 8 v 880 A S 71 T AL £k
YR REPPEIAY XA RS A b AR R TS | A
TE A B4 [ P FH VR A AR P @ e &b, T 81 A A P A3 S LR T LA 1SDS A&,
DA PR i JI2 55 Fir B DA 114 38 424 52 SR 1 8Tt 9% Pt 2 V0l el o 29 i e A BT L) o1 5

SRR A, B8 A R Je B A — A Oy SRR AN S TR T, A RIS AR — ARt oy =L, i, B CETA W&
FEIEAT I B AT , 2 g 1y A 25— Y B P S o o 0 7oy A e i

Ch. Schreuer, Travelling the BIT Route: Of Waiting Periods, Umbrella Clauses and Forks in the Road, 5 Journal of World
Investment & Trade, 2004, Vol.5, p.239. P48 (Fork in the Road Clause, §— HiE#E—Fp o X, s A REH SR 5 —
TRt o IR 1SDS ML Y SESEVE b 3l B 5 R T8 [ e — 8 2 D OC &R, 3809 MU 8 =2 il
oAy A i

Supra note 6, at Article 2.

wARA . GRS ER Lol —F—i" EPR P ge Ll ), 20 T4 . Crlikitlze s i set S
IR A —— 2 EVEBE S 30 2RISR S (1)), NIRIEBEH Ik 2019 4F 6 1z, 55 576 1.

For example, IBA Mediation Rules, Article 2.4, “Mediation under these rules may take place at any time, regardless of whether

®

® &6

court, arbitration or other dispute resolution proceedings have heen initiated.”
T, S AR TE [ PR AR A SR 5 A ] sl v Ak i P R Y [ DR B RS SV P R U
SRENANE: “—ff—” [RIBRI Pt LR SE T ), 2 (i) 2018 AR5 8 401,45 32 it

®®
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[ B 5 A A KLU - A B IR 55 Y EE R R 2 —

% 1 50 2 O i ), R AR ] R R R OB B AH 2L (R BT M A 45 B ) ((Guide on
Investment Mediation ), [E PR GE I B 5 Ab B A [ PR S it R WGV A VR A AL A RE A P 1L
MR SRR (1) BB )7 S SR (2) SR T A G E R, D
PRI TR R 25 4 s (3) 1S BB e v rh AT DRI A Ao e B BEA% , B DR b
WS T PR ) — A A AR E A DT ST 30 5 (4) 35 B85 5 i n] BEBHL ARl ]
S5 5T R U B B R e PR AS , Anf e 2O R S UGEF 5 (5) LR
75 (6) $RAELHREh, B BRI A S 25 Y 25 E, @

VE Ry E PR B 08 g LA 4 B (] B 2 i S DR LA 23 SR IS - T i e ] B T
i A1) ] PR ATLAS) 5 i R At ] s it ) R PR 2L 2 i3 22248 1CSID, AR H: (IR RI
W) 265 2 ZRHE , TCSID A5 Ab 2k — A BCE TR IR CIRIAR LI ) FEAT VAR AR PP 1 SR
PR, @ J5 3 32 2 AR A 38 PRy S = R AR AL (40 ICC, PCA 55 ) i HAhZi &
PEGr o LR (20 UNCITRAL, WTO 45 ), eAh, i T80 70 % C 29047 1 8 i
(R IR RILAG) , DR] A S [ 52 A [ P R A LAt T DA 3 TTAs A RIE BCA R 1) [T PR ¢
PR . B, AR S (NS U e T BB A TR MY EZHE) R P iR
U 5 N B N AR 5 5 A U 22 TR 80 i , 1T H 80 B S0 T A AL
Fhyim L Ay e, @

3. IR AT A s B 0 R AR 2847

Pt S AR AR PR B0 S I R R P I I 22 e B SR R DA A
L ANTR] . iy I S 7E [R) G5 SRR T e IR AR S AR 00 1A 5% 22 03 o by
Bt R RS 5L, @ T AR B AT 1 AAT ] A PEAT A D1 © A B 7 s 38 B
it T SR B R AR BRI U, gk B 1 ZH BN B T, H T 322 [ B 2H 2
SE PR e AU 3 ik 2 2H NSl b, AT 981 A B DA DO, A5 SC)A At e A 511 (AL
1) HTIAMRE HORBAR R 22 A L, TR S LRI T 5, i LA U fif g
ANl 7 /DR 22 B F DRI, IR A LA ik B B N Bt il DU AR B, T
JEE VR 53 () T HA RIS 40 B oR A, BRI 53 %) R S AR A 55 7K ~F-Ab , e %k 8 ik B3 1
{FAERREE e A i gk i £ R . BRI S i 02 5 i J 2 18] Hh BRE AT S LI
IR 5% R R R AR A PR M A 252 D 47, DRT b 7 204 T3R8 %o 0 ik 573 e R AR 48 1) BR
il o B 1CSID CIAMERRIN ) 555 16 25T 2 3CHE . (1) JAfi 537 30 IR0 15 F0 4 i XU
JIEATLL (may ) B (2) QAR R0y 2 () 5 4 SE 48 gt 53 00335 K 50 I ik AN RE

Guide on Investment Mediation(2016), Article 7.

Supra note 17, at Article 2.

(M ST - B FOCRAYZEAR), 55 19 28505 1 30 5 TURISE 20 49505 1 307 4 I,
Supra note 15, at Article 3.

IBA Mediation Rules(2012), Article 4.3.

®e e
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SRR A TR ARLAE 1Y SC55 VR DLW Y (shall ) BEEH, @
=1 EFRERRIN A EREAR ALK

HUHY G AR R FEHLI) 4 AR PR AEL 4] 4
UNCITRAL Conciliation Rules Contents
UNCITRAL ’ 1A 2%3A
General Assembly Resolution 35/52 =
IBA IBA Rules for Investor—State Mediation 1A 2%2A

The Mediation Rules of the Arbitration
A SR AL
see Institute of the SCC 1 IRAZL

ICC ICC Mediation Rules 1A /
ICSID ICSID Mediation Rules 1A 2%2A

PCA PCA Optional Conciliation Rules 1A /
CEDR CEDR Model Mediation Procedure 1A 2%3A
ECT Guide on Investment Mediation 1A 2%2K

= El BRIz TR S E 2 & R

R T A 45 5 it ol B8 A AR AR S8 A2 S8 AL, (LR AR W 5 IR R 5B b mT LU ]
ITAs B HA [ B 2 200 7 B0 i ige AL UL A sl g A P o BV 3 g AL D ) 28 23 IR S i A U
A el , i e o PR A Rl 2 2 R IR AT S R DR Bl A
AR AT o 380 A o S8 e e 200 L AR | R B 2 28 N RS RAR IS A L 1232 345
BEE RN, BN 5 FE BRAEE AR 7R T8 R R A T HL A ISDS bk (HAEsE i,
A TCSID AR A FE PR B iRl AT) SR 5 9 4 s e 2 2 A gk ke 77 2, T30 0 DU RS- B
R R AR TN S “BRHRE ™ o SoCl ME  J=y 1A 3 2 D PR i 75 X B R o 5 i
I RE R AE AT e a5 T o ey =5 0 g ) P9 A, 2 DA D el o ey = e o 32 1) RS 2
R R AR B2 11 T TRl B30 0 e o] B2 T A S ) PRARLRT R

(—) ARREF G ELHENEZRER

1. BT AL 2R R TR 1R

F AT BRIE ] PN AT B 3 B 5 3 igp A U] L0 02 ] o 4 S g DR AL 7 72
1, T SEATURA [ sf AR AH 35 B8 IR < s i DA LA B ST o U A el o 4 i i PR 2H 20T A
PR R A R 2R 06 SRR Al A A P B R A ] o 7 2, ELIX BB ST e e ST A
A L P A R R VA S IR 2 b T AT 4 44 Fkade J2 A AILAB IR S A ) R

®  Supra note 17, at Article 16.
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B, PG XX BEHLA ) i A 1 A7 B Gl ook e HLAL) %) 3 it AR 45 F 1 vl i i R s, ©

A, T H AR R TR D X e E PR 2 T B A B YIRCR I % 8, A2
SEZN A L TR AR B A O3 BT, T2 ) FH LA (s O s o ) 5 A PEAE S 8 i
NAPE 5L b, JRARAR 5 g S X =R e v FH R D00 0 s U2 AR AN T 1 i L
VA DL AR S ORI Y o FRSR PR D1 REAS R S48 DRI A A I, (EAS i A5 DA HL R FH Ak
L) fgp ke S St 4D 0 25 S 8 5 P IR0 R D R 0048, X .75 5 R Bk 22 0 =F s A
AT it B A A st S e B e L, S R A A P SR E

2. B 5 A AL 64 M7 4 9 A

Foe i H AT TR RN PR AR A ST %) 1SDS Kot =, ZE IR AT 22N
RBERE RO R T RAE L HAT B 200 . T IRMEESS ADR Jr s UHEA RIS
(RE AL, BT LS 7 AT ARG R b B A B A . (EURAE S BR F rhy, (kiR
7 VR AR () 0 B R BRGSO B 2 3R . — D, PR T e A e e
J¥ BRI G ity 7 7E ST R AR T 2 F S 1 E B S AR AR AR T B 2 T R
HH A R R T AR B PO MR AL S, B e it T 200 VMBS R T gE S e i
ik b AL ADR Jrxo 53— I, A SRR IO AT T8 B 2RI O 42 IR A i
SRR MR RE o DRI 2 Do) ik Sy A P BSF e 0 22 5% IXUBS: ok 454 i 7 76 I sl A A
PG , G 70 v Lk AR R e AR SRR T 1) A e TG I

3. 3 FR 8 I AT R

] R B Rl BRSO U 1A # o g, LA S8 e MO T4 A A e 5 B . )
w1, EUSIPA 25 5 25250 1 3KCHILE , U7 R AE 240 56 14 3 B PN SR B2 (1) e it L S By
FEMTTEE, @M 2020 4F 9 H 12 HAERH COCT IR A 14 E PR AFFEDMLUAZY ) CRFR
CHrms g A 20 ) BAR FLVFE A A4 4 BN —J7 835 AR, © (HIE ST
2 50 F BRSO B ] PR v S R A A e 25 B A [ B e 80 ) [ PR T A T, e AT
SBRVE I N R BEAT A LT TR I PR 2 LR B [ B 48 B8 0 i b s A 7o 43 W 0 fi
PRSCERAT ROps i i B 25 R 0B 2 E R AL 205 AR R 51t SullfE Bl R e e i
ST EAEA  IK A ) T B S ] 50K 0 3R B G AR f DAT REJCIRAS B LSS A
BT,

® 2014 4F 10 29 H ARG ZAE BN & I, HHA2ER 20 24 KA G883 G % 755 150 240

ISDS (AL )RS TP SEAE SR R, 92% (4% S5 S 58 i D3 N7 A 3] 2l IR A AR AR DAAIE , O HLSZ 807l IR g bl

AT 5 P I AR Y 24 B R 2 B 9 8 A A ST e ] R M A 1T 5% AL

Supra note 15, at Article 5.1.

COCT VRIS T (W TR PR A DMSLA 20 ) 58 8 2558 1 3OME : A2 al ] . (a) X TR —J7 =5 BRIz By

WL, B X TAL AT B HUAL 5 A CRBUM AU AT S BTN A — 5 2 S AR RIS, 7675 B LE AU BRBE N, A A 2

ANE 5 (b) AALYIE ] MEFR RN DM A R RS AR A 2"

sREAR B 4 GEPE - R A IR SR e Z Ry SR SO E R ), 3 (3ARIBIR ) 2015 AR5 5 10, %
69 Mo

® @
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(Z) EFrESEEES ErM L REE

M #i5 UNCITRAL ] %2 19 € E Fr 7 25 )8 % 75 75 2 ) ( Model Law on International
Commercial Conciliation ) FA7 ICE S, FEIBR g F M2 4 R — A2 245 =\ (]I
“PEAREDL ) PRI 2R DA A Sy = e R 25 i B M O AR T R AE R 20 2, @ M E L
F, R A i 5 PR R A 3 0 B R X B AE TR X Y 20 2y AN [, HoAt
TR s D) ELA v BRI o sl o iy S 8 e A o A 0 S0 3 A ) e 2 P et 5 45 o 0 i
il SRR B (H L 28 2l 1 I & R AT, 1l kg 5 ] o g 6 — R 52 0t Y
o s g e s i ke e DRLIR I T 0 T 2 ) 1l i e SR 3/ B Ay 43 T 0 e ol
JEE R B R R

1L E N ERTFRABF S

H AT, 7E 2RV N, 18 2 00 B R X FE PRA g e gy 1 & 1Y E PR g S5 4
FEALAE . b o 44 R A v 1 0 [ A A 2y i Ul (the Centre for Effective Dispute
Resolution, CEDR ) J#rind = FriEf# 0> ( Singapore International Mediation Centre, SIMC. ),
TG ( Hong Kong Mediation Centre ) B O FA [, et AR RS R A B
T 1 K, B S i il B LG A SR & HOR R AR B . B B i A
BURS XTIl 53 AT 50— AR e F b 5500, 2 T — R 23 R R At 5Tl iy M A
A S LH ) R RS S R D BT K B A 53 AN AT R A B R 5L RBRE A is
FH A C Y b TECRT A KLU Bl S G A sy s r R 4y o RLIG, EEST
L TR LR A BT TH IR ARt 2 1 Ll AR AR A e o

2. B L A AR 0 A2 M

FRIR 2T 1 R R S e R 1 R R IR ST L 1T R AR AILAL) , ATl A 1T A 5
R S R ) e e o o i, LS AN SRR 1 o ity = DR A o 2 1 H A 2 BB S
PRy ARl B2 “orEdiel” HE2 WAz Az AR R M B A T g
KE, ZH TG AL R S ) T E RS MERER T RME RS,
N E B R R A EAMY BRI R, IS PR B A S s o . PR PRTT
DA i o e AR iR ] g T A e 5 A 9 DR P ] AR 4 R A 1) 2 4t e e a0 i
a3 Avm &ics Hh AL Al 21 25

TESEE D, BT R AL 5 R ARG B D) S AR WA )T 2018 4R b 5t
FEI PR AR 05—l — B R PR R SR g Ok il 1 O T @S a3 S M i AR 142 i —
i —B% 2 TCA M G DAL 2 S VR UM ), A VE DG Y 35 AT [E PR S 2 4y K A=

@) UNCITRAL Model Law on International Commercial Conciliation(2002), Article 1.3.

O [ PR S AR BE A (2019-2020)),  hitps:/tv.cetv.com/2020/09/18/VIDEAe2qtZDRvDPAEOCjS9iA200918.shtml
HJRVIRIRER]: 2021473 H 10 Ho b EEPRZESE 515 fhkkZe 01 25 2019 AP R SZIATERZEAFILTT 3333 .7 (O ANERL
2020 FRAEGAT 2021 ), http://www.bnrmediation.com/Home/Article/detail/id/658.himl ST imE] . 2021 4E 3 A 10 H. “#f
%2020 4F 12 J1 31 H AV PUAT 18— 17— 1 By e .0 2020 4F BESZ BRSO3 2791 14 AR BE PR 45 5%
IR 57%.”

AR (RIS R AT ), i ] s hetd: 2012 4F R, 55 273 BL.
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S, M0 ST FH VR i A 50 TG A UL A5 4338 R g B IS, R R A A e i e e 1LY
W53, 31X AT AT A3 A HE VR AR AN AR A5 H DL, 46 5 i D B SR B8R S 5T . R, 94
FAAILRE DA 2T R 5 AR LA B A VE S 3E , B XU B9 2 b2 5 TRE, A XA gl i
R I A R S A R D RE T B 114 Ry T, i) ] o i DAL ) PO 5 B A

3. ( F AR )

A E PR RN S A T— B B PR v DA L i v A X, R AN ) 3l )
Sk AR B E T HARN SHATIR S0 K B K0 Rk FAUR N, R s fg 2
2y ) Ve R B BRI A 2, e 26 24 ] 0 A e BE ] PR e R\ I A T IR i i i 55,
i TIPSO R 5 E e S O R AR DRA IR AT — RO,
A, CHIMBEER AL ) BT T WS IR PRI AT 1, HXFEMSU P4 i
TS R E T, 5 AR AR A R S TSRS A b, A 3 TR B ZE PR T, 2 R
M RERR T @ A2 2021 4 1 A 1 H G E 2 B S A B B PR ARTE N
) 53 NEZAHLIX 25 T CHmsai A2 ), Hodogrnlk GBS RE5/R% 6 E et
TN R R g I PR i S A B A 3k R 2 e )

(=) /& R PAREBELEHEABNER

PG VR ot ) 5 R A o I VR B Y, 3 AR SRR RS LA
P FEERRARL o AT XT3 R A ) A R ) R R R S R ) R AT LA R R
fip il FE SR SR A 2, B SS . (1) BRI 5 HoAth 1SDS MM AR 385, dr & 1]
(1) RGP it o, LA O 16 B8 08 A il B2 i b S e Al k5 (2) A4k o i
ST ER B ET R T, (5] QrAa A P ) T A RN , S R AR O A g ) A 0
Wity (3) JnsEEPRAAE, U 2 —5 L TR 1SDS 18 FE PR 2, B 68E 7R g Ui i
DA SRR

A T SR ) B P ST Ak SR T R g R s g AR R BT R A R S R
SRV B R RE AR o 22 5, I AR A ik o) 22 AN R O iy <R A o) B2 b sr Ak
i, i, TR AEAR T T A T B g 2 A R, TR SR A E
PR & it 7 e e o R = S A R ES [V =9 598 = B 17w e D S M Vi R £ 17
PN | AN A% 16, R ZHURTE R RENS F B AT 55, @ (EUR A 3 53R e uldh
2 JEA TR SCAS B PR D B IR A DML T A A RN M R RE i o I PRy
L3RA BRI, LA T R 25 Ll B 1 = 081 e DI SR 7o 2 T A XM, AL Oy 38
FRA AR AZ BN TR H T T A 29 T A A U AR M TR SR B il PAUE T 4 i o
PRI , A5 T 181 Mg ) 8 1 4 o = A i T BE A ST AR R 2 3 il L, A 565 A B S
FE ST BRI AR ThOO R AR BRI, A B HAE & AE A EETE 1SDS AL rhAgEH
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Abstract: As an alternative dispute resolution, mediation is mainly applicable to civil
and commercial disputes between equal subjects. However, its advantages of high efficiency,
convenience and low litigation cost make mediation an important direction of the reform of
international investment dispute settlement mechanism. This paper aims to study the specific
application of mediation system in the settlement of international investment disputes, and
analyze its advantages and disadvantages, so as to make suggestions on how to better integrate
the mediation system into the settlement of international investment disputes in the future. This
paper expounds the construction mode of international investment mediation center in the future.
Its independence breaks the current mode that the international investment mediation institutions
are attached to international organizations, which helps to play the value of independent mediation
procedures and promote the refined division of labor in the investment mediation system. Frankly,
there are still many problems to be studied in the construction of international investment
mediation center. However, through a comprehensive analysis of the advantages and disadvantages
of building this center, the paper considers that its value is greater than the risk, and concludes
that the independent international investment mediation center mode may become the mainstream
mode of the future mediation in the international investment dispute settlement mechanism.

Keywords: mediation; international investment dispute settlement; alternative dispute resolution
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(M Alwyn V Freeman, Recent Aspects of the Calvo Doctrine and the Challenge to International Law, American Journal of
International Law, 1946, Vol.40:1, p.121.

(@ Shan Wenhua, From North-South Divide to Private-Public Debate: Revival of the Calvo Doctrine and the Changing

Landscape in International Investment Law, Northwestern Journal of International Law & Business, 2007, Vol.27:3, p.632.
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Abstract: With the recovery of the Calvo Doctrine becoming more and more apparent,
the reform practice of the Investor-State Dispute Settlement (ISDS) has also been affected.
The world’s major economies have implemented different reform models based on their actual
national conditions, which can be roughly summarized as a radical abandonment model
represented by Latin American countries, a partial reform model represented by the United
States, and an institutional innovation model represented by the European Union(EU). The
essential core of the Calvo Doctrine’s “non-interference” corresponds to the field of ISDS, which
is mainly reflected in the host country’s opposition to foreign investors’ treatment higher than that
of domestic investors, and the rejection of investment disputes from being handled by international
investment arbitration institutions. As the initiator of “the Belt and Road”, China should follow
the recovery trend of Calvo Doctrine in the current reform of the ISDS, and re-examine the
international investment arbitration mechanism on the basis of dialectical evaluation and analysis
of the different reform plans of various economies. Exploring and constructing preventive and
alternative treatment paths focusing on investment dispute prevention and dispute mediation,
coping with the legitimacy crisis of current investment arbitration under the recovery of the
Calvo Doctrine, and exploring the Investor-State Dispute Settlement under the “Belt and Road”
initiative from a new perspective with a distinctive Chinese solution.

Keywords: Calvo Doctrine; investor-state dispute settlement; legitimation crisis; interests balance
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Abstract: Countries generally recognize the principle of party autonomy when determining
the applicable law for the arbitration agreement, allowing contracting parties to choose the
applicable law for the arbitration agreement. However, without such choice, there is no generally
adopted default rule to determine the governing law of arbitration agreement. Looking at the
legislative and judicial practice of various countries, there exist different approaches such as
choosing the law of the main contract, the law of the place of arbitration or the law with the most
connection with the arbitration agreement. Despite the fragmentation of various approaches, it
is note-worthy that from the frontier practice in the field of international commercial arbitration,
the rule for the applicable law for the arbitration agreement has witnessed a trend of unification.
Based on the most recent judicial practice in the UK and Singapore, which are leading forums of
the international commercial arbitration, this Paper summarizes the newest development and the
trend of unification of the conflict of law rules in this field, hoping to provide new insight on this
regard.

Keywords: arbitration agreement; applicable law; case study
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The Mission d’aide a la médiation internationale pour les familles, www.enlevement—parental.justice.gouv.fr.

The Médiation familiale binationale en Europe, www.mfbe.eu.

The Lawyers in Europe on Parental Child Abduction, hitps://www.lepca.eu. ( PEE T LEPCA J&2— iAol AR

YRR E BRLFE B DU & T 1421 )

The International Social Service, http://www.geneveint.ch/international-social—service—iss—0.

e 66

Matthew Thorpe, Mediation to Resolve Child Abduction Issues for Hague and non-Hague Convention Countries, Singapore
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Supra note 19, at Art.31.
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Property and Technology Disputes - The Operation of the World Intellectual Property Organization Arbitration and
Mediation Center, Singapore Academy of Law Journal,2012, Vol.24, p.1059.
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AT A E R TSR 29 ) ( Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters ), )

@  Art.12 of the Hague Convention of 30 June 2005 on Choice of Court Agreements (30 June 2005; entry into force 1 October 2015).

131



BE S A 2021 2% 3 1

PN AT THZ 50, SRR I B SO E UK R e [ PRk i SRR T 5
e VR ) L A S Ui Dy 20, O EI PR S Sy iy = 2 4, ©

(=) CRfRRER)

CHEPRRFIAEREE (2002)) @ (LURREAR CAffREE)) 5 Cormagy) A~
[l B2y ) E X6 i DR B AR AR AT, T G R ) N 16 s
Il PR Ry S ) — SRR AN B ARy o CRAR Ik ) 258 H I 4% I 7E VT Sr g i
RS RS CIRMRRTEIE ) SRl — BRI AR R 1 4 SO X AR SO A Tk sl k
MR , AN R A e, DN CIRMR Rk ) B B RV (EAREREAE, CF
fifpJEIE ) MBEITTARS CormdcA2y) A woRua o RN T . X d IR A [ 5
IEE G D BRI — A TAR R T AR S . 45 B T AR A o
T2 ) SRS 7R i i e A [ I i

AERL 33 MR E EFAIMRAN T IR ). © ClfgrRk) 5 G
B AL) —FCRA TSGR E R i3 =07 U B G 30, 38 B A0 i ke 4
R, @ CIRfRTEIE ) M T IR b AR b 0T, lni A s 2 @ Rk @, LA
Fealfi G A @ IRA A 5 2 5 3 A RURIAN S35 23, TR DL s 2k © g
TSR A ATRE AR © SPATIRIA @ R b I IRVAR UK © A 2 S bR 4%
AN RIS A [R]— S A R BRI AR B ) ) BR ) 2k © 4 o ORI R ) R
BEA WAL Z8— B IR D SOR DRI T 5L, (B vR 4% [ 7l ik it A AT R HEAR

@ Nadja Alexander & Shouyu Chong, An Introduction to the Singapore Convention on Mediation-Perspectives from Singapore,
Nederlands—Vlaams tijdschrisft voor Mediation en conflictmanagement, 2018, Vol.22:4, p.38; Nadja Alexander, Introducing
Regulatory Robustness Ratings for Mediation Regimes in the EU, in EU Mediation Law Handbook — Regulatory Robustness
Ratings for Mediation Regimes, Nadja Alexander et al.(eds), Wolters Kluwer, 2017.

Model Law on International Commercial Conciliation, GA Res 57/18, adopted at the United Nations General Assembly, 57th
Session, 19 November 2002. ( 153474 : 2018 4FBEA H 51 5 k2 oot G RIuEE ) 1B TIBIE Bl e T EPR I fig b
WO FHEARAT (8 — 15, IFA S 44 g IRl s 7o 80 i T80 A 7 A ) [ B AR SR s ) SOk G g )
B 2018 AR TR Y R TR T VAl R 7 7= 2 ) [l R A SR ) )

@ UNCITRAL, Status: UNCITRAL Model Law on International Commercial Conciliation (2002), hitp://www.uncitral.org/
uncitral/en/uncitral_texts/arbitration/2002Model_conciliation_status.html, last visited June 2019. ( 15573 . #1l 2021 4 4 H
1 H R EEA 33 AEFIE 45 il T ORTEEE ) WA sl Hmg o T i iR AR 7.7, W https://uncitral.
un.org/zh/texts/arbitration/modellaw/commercial_conciliation/status. )

Supra note 74, at Art. 1(3).

@ Id, at Art.4.

Id, at Art.11.

1d, at Art.5.

1d, at Arts.8 and 9.

1d, at Art.10.

1d, at Art.13.

Model Law on Conciliation optional Art X.

Supra note 74, at Art.6(3).

1d, at Art.12.

132



SN i =k

(A AL I FLRfAE T I A D — R AU T @

CIRMRIEE ) MIBTTE ST AN CHrinA 2y ) MUE AR — 2 5T E PR
PIRSCAT PRAT PR 25350, HERA PR PR I SO —EbE . BIAnsh — AR Rk 88 9
57 Bk PR, R T PR AR U A g . Ak, CIRME R (2002)) ARk
AR

BR T AR LA SRS AV ISR T E PR A TE R E A S ©
BB G © FITEL 2 Dy figp e © A5 HARSZ BT AR i Jr o B 32— ] s D A S B
Y RACPI i e, BOA BT DI SGZEHE IR A LN Gy ffp DR 3K — 370 AR AN K g
A8 370k B A 3R W TH 5% 1) T AN 12200 1E SCRR R , 1 203 gk R 9 T B T e B8
EE YNNG S LN S 9 R ) WA I 5 Rt I NP ST

o . i g SR ER Ml 4K

B /LR, — 2 E S B A Gy oAU I 2 R B S A AT L P 2T R
[ el ARG GEMSAIE AT o B BEAS VGIERRERY 5835 , IRIfigE 53 BEAR DGIE R BE R AP SR,
It — 2l TR Rk b & . @ 2000 4EHTE a7k CHnsHR] ) ATl ARiE (4n
WORFNE P AU ) DLESIE S I bsER G (I8 JHondl ) rpesX, IR Z 1 %
M IX B IR B3 GRS DATIE ] AR AR B Sz — B 5, — R 51 BEAS IR ] FEA A AR

Id, at Art.14. CPEETE: —RBUTIEIN, J2H N RATAR ] A0 e R T AR A M8 A A R AT R DAL 5 AR —
T3 2558 NFEFRXT T pl A DI IS e i 00 S A8, 12 2 S AT e A ASUAR ] 0 Rt P R DU AR Al A B 18 A4
RIS, LUER 2SR C A 8k )

Supra note 19, at Art.31; The Convention of 13 January 2000 on the International Protection of Adults (13 January 2000; entry
into force 1 January 2009); The Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (25 October
1980; entry into force 1 December 1983). ¥ [RIBRFAL 2 BUHIE T =IWAHC AL B e OCTACRETH ARy L ERS
i AEREAL RS ] RN BT RIGEAZ ) (5 31 ZRAUE MR T (A 20) Ju N ST Ia i ); Huoe
CEPRRAENLLY) (1996 4F CHEEAF ALY ) MIRIRE , ER M 7558 Ny ). Fe e CEPRILEFBSR
FEOTE AL Yo A, W HIE o EAA Y K5 85 S Al e (Y B 2 2 0] 1 2 I e Sst, TN X 8 - 3 D 1) S35

Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR).

Consider Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute

resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on

consumer ODR). The Asia—Pacific Economic Cooperstion, Annex A: APEC Cross-border e-Commerce Facilitation Framework,

Meeting Papers from the 2017 APEC Annual Ministerial Meeting, https://apec.org/Meeting—Papers/Annual-Ministerial—

Meetings/2017/2017_amm/Annex—A, last visited 4 November 2018. TS ISt R &S AL T — T H | w22

SRR S TS R PP MU A | S R R 28 LU IR (] Y Al ) 2 5 R 55 S A 2 Bt

“credentialing” “certification” “accreditation” ZEARGELE LV PRl A 25 FIAS R B I

Nadja Alexander, Introducing Regulatory Robustness Ratings for Mediation Regimes in the EU, in EU Mediation Law

Handbook — Regulatory Robustness Ratings for Mediation Regimes, Nadja Alexander et al.(eds) Wolters Kluwer, 2017. 7£# K

RS W FCH N3 , 8 D3 A BERS A TIE SR AR I AT AT I . —SEUHIE T WAL, R 2 WL

3k : in Australia, see www.msb.org.au; in Hong Kong, see www.hkmaal.org.hk; in Singapore, see www.simi.org.sg.

® @
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] [ 81 Al 95 HILARG) A PRUE SRR B9 v S P SR /N (Panel ) BPZEHER AR
[] FE R By e D o X S B b R B IHIA AT 1 2 [EA [ 21 2 R WL 8 D81 A D3 AR IR , A7
IR “IART” LI T A AT 25 AN [F] B A 53 Ll bm it o PRIGPE S 25 4F b Il
Lol Ak R FA DA P 2 T 2 I B 2

—SET FLHI RS A F R [ PR i BRI A B A AR T BRAEHEAT: [ PR
P CORA I AA, TR E RS L A RE  F B WAL, TR 32 5 NE BT AU A
Al @ EEEBRER (AIG) 553 MLy il aiT i 52 A, EPRiM g2y (IML) B0 35
Deborah Masucci 48 it , 24 ff# X — ] @1 “F - FI0E" ( Best Practice ) J2&—[E ol 5
XA 2 5 N PR A 2] 23 2 O, T LAGE A 1 () [ P AR A B3 4% W, e TR o o £
DY BEARIAIIE L RE , LA SR SCATUA DA ] AR AS 4% DX P DA S ) e 25 ELAS 10,
PRV D1

VAl 53 A TE B R B A 3 8858 4 DA DO Ah 7 XA DASE B 25—, B mT (AhED) 3
fiff B3 SE AT IS B BEAR RN / B0 5 55 — A B IA S [ S R B LA f e fie DA bt 5 56—,
FURIA S I 3 AR [ BT ) 1A 5 0 5 285 W, ) 3 ik D AR A TR %) T B

PAIfiE CUAUERY [ PR AL BT 35 48 LU = A5

1 oA T (SMED) M T AT BT 89 A A / R0 . REBOAME 5 BTA% IAIE
HAVERERAE T Lh 2 50 Ry BRI L 1A 53 TA AT AR, A4 AR A IR i D3 AT BRI i ¢
o @ AN RIBLAG R T8 it 51 FEAR I UE B ZER 22 0 B K, (HL i AR 23 20K Hi i A $ itz
HI 528 Dy FR R A 22 55, 1Bt B IR AGERLAG A =5 A B TR ] S TR H AR SE PR,
PIIE B LA i 22 56 EL S ] &

2. A ARG SR B R B IR e R AR AR R . B PRI PR (IMD) S8k [ PR
PHFEALA (SIMIL) IR 51 HIATA O S A AR AR R T @ AH E AT Y
fiff GIBRIE , 3K SEXEREAR I 1 L M ik D3RRI X PR R A8 X 2[RI A AH B3l

3. )RR FABAGER B FRAR R, IMI SR — 25 ST PR 51 RS DGIE [ PR
PRUERIALA . IMI — ELBU) T 5 A& o R 51 S8 UGN S, v AR 5%
My VA B T E PR GEAR R, AR BT iE i IMI B AETHR] (IMI Certification Scheme )
FREFTEAEINE . BEAh, IMI BB UGETHRIAEXHE BRI H TG A UE R 3R A5 5F:
JRZERIR BN FEA G — bR, T R RALE] Cani g o AT Py ) AR T

International Mediation Institute, Ten Good Reasons to become IMI Certified, https://www.imimediation.org/practitioners/ten—
good-reasonshecome—imi—certified/, last visited 3 March 2019.

The experience—based path to mediator accreditation offered by the International Mediation Institute, www.imimediation.org;
The Hong Kong Mediation Accreditation Association, http://www.hkmaal.org.hk/; Resolution Institute (Australia), https://www.
resolution.institute/accreditations/mediationaustralia;The Singapore International Mediation Institute, http://www.simi. org.sg/
What—We-Offer/Mediators/The—Experience—Qualification—Path, last visited June 2019.

Bundesverband Mediation: Wechselseitige Anerkennung der Mediationsverbénde, hitps://www.bmev.de/ueber—den—verband/
kooperationen/anerkennung—verbaende.html, last visited June 2019. QO - AR B P AR DAIER LR 2 (R LA
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B AFAE EAERE ST PR A2 TE A5 B AR SO 91 gk B3 L A DA e U, 8 R v Jo e it
SURTA RSN AEAT AR R © Bt al 10, AR LR 8 G — 1 iERR v, IMT 1 H AR 2 Sk —
A3 T AN R LB A 524 M A JERFAE 0T T IR 55 R BT L ZH SUAY 48 Fh i i 53R
FORMMEZR . AT, IMIASECH T A 53 R R 1k T A BRI i i 55
St BURFARSRAH A 4 Ji [ Bl it 5L AIE RGN TR iE— 2D 51

2014 AR AH ML E BRya i pLs ( SIMI) AE ORI A 3 SRS DA E bt  TEFEED) |
Frgi el R AL . SIMT & 120 21 G gk he 1l i VA B3 98 RO GIE A L T g 5% HE
TELERRE AR RS TR E TF R MBI T T IR IR ARSI DA nl T TR, AN
FE22 N AR IR, B AR e 2 Gy, @ S, SIMT ST T A 63 DUZREF
FHIRHER R, U AR 1 (Accredited Mediator ) 5 25 A — G A I Afp 435 DI A B R gt st
FORABEE F-HIAIEAM DL ( Certified Mediator ), 3X B FHFRER R AE H T A E JH
fige %, L3 T AR A 515 ASOGE T 1 AR A, il T R PR A . #i)isie, SIMI
57 EAREA T A R ] o i S B — At RIS, 55 IMT —#f, SIMI R T A i
Z A, © SIMIT BEMS DR T SR A 5 L 2 LA B , LR Eh 9 S vk i e . o g
JAfgE (2017)) (The Mediation Act 2017 ) AR Hi SIMI DEVAAR: G347 I8, [R]E Ay
TR 2R PRI E (L el SIMI DGEVAAR 01 EREHEAT ) 35 U [ BRI DS i R
Frieftt 7 ik Ae. @ Sh I A i 5% B BA 15 BNEHA AT AU A DGIE, 739K AT EAFEST Nk
PEAT IR (A AT TAS B B O Re OIS BTS2 Rl fig i (2017)) BfRdr. b
TRALRE LA X A1 FE 8 i B2 ) S it , DG AR R 30 Dl 7 R R0 B3 I3 i s L
AR AR R i SIML JRIfge GIDIE , DT 1 [ Pm I e b A 5

B 1 i BEAR DERR AT, (2 BEVA i 53 Ll A B R 00 F 435 DA 181 At 57 o BRI T 1
i, IS A W B AIFRAT L o DR 2 S0 el A i 55 B (R 0 Dl ik B S 1A 7oA
MEN . 7ERE 88 B 5, A PR 5 3 B T AT SR v, > = AT DA i B R 1 O 2SR

PEFTIE - IMLSE I LR J7 T %5 S0 A2 R RESF AT N 285 (i 25 =4 vh il figtad 20 362 58 0 sl el g el ot
200 /NI ) FEINZEDT (BN G L L- AIRIR LS, S0 VR VINE I A R aeh 58— 00 A5 SR ERIE S 4 2= Bk ) TR T
B AR AR ST

Joel Lee, Singapore Developments — the Singapore International Mediation Institute and the Singapore International
Mediation Centre, Kluwer Mediation Blog, http://mediationblog.kluwerarbitration.com/2014/11/14/singapore—developments—
the—singapore—international-mediation—institute—and—the—singapore—international-mediation—centre/.

Peter Coleman, Katharina Kugler & Ljubica Chatman, Adaptive Mediation: An Evidence-based Contingency Approach to
Mediating Conflict, International Journal of Conflict Management, 2017, Vol.28:3; see also Nadja Alexander, The Mediation
Meta—model: Understanding Practice, CRQ, 2008, Vol.26:1.

Singapore Mediation Act 2017, Act 1 of 2017, ss. 12(1) and 2(1). See also Designated Mediation Service Providers and Approved
Certification Scheme (No 3760), http://www.mediation.com.sg/assets/downloads/eGazette—3760-Designated—Service—Provider.
pdf, last visited 21 April 2018.

Ministry of Law, Tax Exemption for Income Derived by Non-resident Mediators for Mediation Services Rendered in
Singapore, 31 March 2015, https://www. mlaw.gov.sg.
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AR, X LEAR IR AN RGN, 1 BERs Aoy (] 7K 26 957 K JIfigk G3 R v B PR, LA B I BE2E %)
P S LA RIFE T, A A T I . 7RI D7 TREAHEE AR 7E R LE [ 58 (AR )
VAL BRI B3 45 22 5 N S fige o AL B, R UIJR) e B3 AN 5 2 B N S TR DA A il o
TR TR

i, P RO B U i S MV AR BB o TR, IMI RS T —A
SO P 8 S U5 RO Rl A 5% AT [ AT o A a2 @ SIMI U 25 83 24 3¢ A R AR B
NIFCE B A epde © 2 fige b AT IR AR B3R (i R TS, 2530 A AT LIa i EA A A Tl P
SN I BCRRE P REA T S 05, © VR A % BT T ATt B O R A e i S MR 3 PR v ) 8]
fift AR, ©

I BImREEE RN

W e AL L VR A S B ) A TR AR DA e 1] ST I 7 [ Pl it i 42
MR AR LAV o TR A 2 3 o, A e R A DI ORI D SO AT O T, 368
VAR AR T X 512 B ) A B U A 0 A A%, 5 5 T ) AP 8 A R A T P
IEE o RIS IR B AS A A T R PRI R ER R A

A A 2 AR LR A I Bl 2 2 A A el R A s (B L 00 T 2R
VAR S 55 — BBk AR L R ROl 4 v sl U R A5 DR ) B A o 2 ML E
TR S It o1 25 3 e 3 FH IR 9 S35, 5 D AT 40 (A6 =24 ) i gk v 25 i 55 1)

®

Tapoohi v. Lewenberg (No 2), [2003] VSC 410. 2fi: 22 FIMV N e i 3 BE A , i SR> = A 67 848 255 o Chan Gek
Yong v. Violet Netto, [2018] SGHC. 208. X i 53 36 fif J5245 2 B8 g i e ML B FE P Il 358 o JEr PR ok B 45
SETEURA AR B Y TR OSSR VRIA M AR B, 25 4 A X IR S TR R

Supra note 71, at Arts.5(1)(e) and 5(1)(f) . WLHTSCRa#A = 5¢ CHrlmsamig A2y ) i,

The Law Society of Singapore, Professional Insurance Cover, https://www. lawsociety.org.sg/For—Public/Professional -

® e

Indemnity—Insurance, last visited 3 March 2019.

®

International Mediation Institute, Certification Process, https://www.imimediation. org/practitioners/certification—process/, last
visited 3 March 2019.

Singapore International Mediation Institute, SIMI Mediator Feedback Form, http://www.simi.org.sg/Mediator-Feedback, last
visited 3 March 2019.

In Singapore, Legal Profession Act (Cap 161, 2009 Rev Ed), ss.75B and 85(1); The Law Society of Singapore, Complaints, https:/
www.lawsociety.org.sg/Lawyer—Regulation/Complaints, last visited 3 March 2019. TZIGR A — e T AN T
Blo AR, X TURILE s TR A

Loong Seng Onn & Deborah Koh, The Singapore Mediation Centre” in Mediation in Singapore: A Practical Guide, Danny
McFadden & George Lim (eds.), 2nd Ed, Sweet & Maxwell, 2017, p.282, para.10.041.

®

®
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I, /R © R O A E KRR TR IR A S5 R LS5 L AR
PEAHSERLE , HEITAT S 55 03 7 2% P TR, O A R A TR B Al
Ty AR — v E A (Statutory Declaration ) DLTIERH#f £ 885712 L 55, WA SY
R VAP EITE . HBEAN (Barristers ) A FSRIAY S5 AR HRLAT A
EN Pt A AR TR AR , e OBk A CHROAT ) AL (2015)) (The Legal
Profession (Professional Conduct) Rules 2015 ) ZERAFITHH AT Z A A HAE AR R
NSRS O, R BT A G B AT A Gy o0y 2 RS N CIROA) S A I A i
5] ) ( Guidelines for Lawyers in Mediation ) X3t Ui FEAT: 18 i 53 9 PO 0 AR 5 rh A 2
2R

o5 — R A O7 R SCS5 I AR LR E O 2 3N IR S AR JE AT i X
55, AU 23 R R 238 0 L5532 BAR T . i an, CIRIORIIE B 2 2y fif ik 58 ) (Civil
Dispute Resolution Act 2011) Z&RK 5 A$2E— /B, BiAH A C 2 2R IO St (a0
P ) ey, BRI B ok SOS5 S R E 3N IO T EAE DL IR T PR 2 4y ) i
PR ERAERE B . [RIRE e © P EEE O OREOINGE @, B 5 1S BRI AR A
HRYTE O T A2 A B IR 55 1) HAR UL AR B, 75 WERE ARHH AR 2R (Adverse
Costs Orders ), £ Doorstop Beverages of Longwood J§ Collier 26+t @ fy T CREAL I A 2
G F NS N VAR PP, 12 B St 1

B TR Y SC55 Z b, AR TR A S R 28 A A B i g 25 B B 97 e B0 9 figp 4%
ANJE T AR, AR AT LR 8 e AL 0] A b R e B e R A R AR A R
SR AIE RS A 2R A PR L . A, Rl LALLZ Fp 07 SO iR A - Ansuio) s Bl
( Manage Expectations ), 7E i fift it 2 th OR 408 i IR P2 AT FER P A A TR S e 4 it
WRANCIF BRI, 2850 5 A AR 53 T LAZE A bl 53— 5 et ) 25 P 4 il

Mediation Act 2017 of Ireland, No 27 of 2017, ss.14 and 15.

Kristina Osswald & Gustav Flecke-Giammarco, “Germany” in EU Mediation Law Handbook — Regulatory Robustness
Ratings for Mediation Regimes, Nadja Alexander et al(eds.), Wolters Kluwer, 2017, p.381.

Law Council of Australia, Guidelines for Lawyers in Mediations (updated August 2011).

The UK Practice Direction to the Pre—action Protocols, para.8; UK Civil Procedure Rules 1998, SI 1998 No 3132, r.1.4; Halsey v.
Milton Keynes General NHS Trust and Steel v. Joy and Halliday, [2004] EWCA Civ 576; AL (L E RIS URIA R ) 2 44.3
FHUE L EBAEPAT I, W AUE BT SO, A4 (a) BT Y SE AAEVRIARTRIRIA IR AT Rl e A
RITBML AT

@ Hong Kong Practice Directions PD 31 (effective 1 November 2014).

@  In Singapore, see, for example, 0.59 r.5(1)(c) of the Rules of Court (Cap 322, R 5, 2014 Rev Ed), which provides: The Court in

exercising its discretion as to costs shall, to such extent, if any, as may be appropriate in the circumstances, take into account
-+ the parties” conduct in relation to any attempt at resolving the cause or matter by mediation or any other means of dispute
resolution.See also PD 35B(5) of the Supreme Court Practice Directions. 2 [ 7] X =2 Sl R BUJE fift S50 24 Sy gt e L il A 24
FH I R IFIA 28 o Also the procedural rules of specific courts such as Singapore International Commercial Court (“SICC”)
and the State Courts: see Form 10 of the SICC Practice Directions; for the State Courts see PD 26(2) and PD 35(9) of the States
Courts Practice Directions.

@  Doorstop Beverages of Longwood v. Collier, 928 So 2d 482 (Fla Dist Ct App, 2006).
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Studer v. Boettcher, [2000] NSWCA 263. WBE R T AR PR T A FE G ER T . Cumbria Waste Management Lid v. Baines
Wilson, [2008] EWHC 786 (QB).

@  Samantha Hardy & Olivia Rundle, Mediation for Lawyers, Sydney: CCH Australia, 2010. (¥ 2295 « Ml FlBLF) 4k
W - PR PRI ) PR ARG £ 0 X 0 ol TR 2R, Qi SR B R, “Supportive Professional Participant” Pl
“Spokesperson” JLIEFRIXNEH WA, Goid SAEF I K F BHE A — MO AR, 5 35 B 2 PO AR . )
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W H o Bln, Sy et ERRAR, IVT S ER AR A IR DIRAR A0 A BEAS IR
DA 3 TR AR TSR AL T A ) HLSs, ©

NVARREERZTH

ik 512 B 22 IO A 8 S A I B B 2 A ) ) e S B A A i U 2 B AT, R
AVFZ WIS TTE C SAAE T A I ], {H 3 A S e gl 22 A P i S B A i
AEIRN A o R0, SR g ORI Y ()14 22 R B3 355 )1 RS A DR i 5 #60 LA il
Bl SR g ket i HERR LA I A 7 = . @ BB RL A ( Facilitative mediation ) 5
AR LRGN PRI, Y3 N T80 B D E AL, P 5% TR £ AR (4%
D7 #EATURAL; PR AR b TR A VE PR S | 0SSR 5] 3, AR S B
PRI “EIE T,

George Lim & Choo Jin Hua, Advocacy in Domestic and International Mediations, in Modern Advocacy: More Perspectives from
Singapore, Eleanor Wong, Lok Vi Ming SC & The Honourable Justice Vinodh Coomaraswamy (eds.), Academy Publishing, 2019; Id.

@  The International Mediation Institute, www.imimediation.org.

Roger Fisher & William Ury, Getting to Yes: Negotiating an Agreement without Giving In, Random House, 1985. iX sl i/F /& 4ifi
DL i AR b 2 4 AR
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B RYAIA , (EL R G 18 e (0 S AL BOR B T BB BRI 2R RS SR pl it STk
P BT LRI . YA AR AN [F] 53 28 T LK e ) o3y =2 .

1. ARIER 69 BAK B AR ST %) 54 . DLSSR S RCA R A Sy e B AR R
VYN B PR, SR OC R AR (Relational Transformation ) I , SR 8%
( Perspective Shifting ) ikt X HE ! ( Community Restoration ) Jfi#

2. ARYEARME BT IRAGAZIE T X A ¢ A AR AR S e e A
P SRR TR A

3 AR S FALRM P HALSL 20 Z B TR A WS (Positional
Negotiation ) U, JTF1] 2 AR F SO T R I8 i

G —Jr R TS SEBORZ M E R 22, ) — I o 1 e 5 BRI
A fifp ST S 1) B S A T T o 3 AT R R i S B G ik e B % ( Expert Advisory
Mediation ) FI4Lf# AL f# ( Wise Counsel Mediation ), &8 ELAG 17 £ 53 1+ PAE B &1 AO4RFAE
fil AP ( Expert Advisory Mediation ) K5 2R ) [l i FR FR 48 7 AT R 2 I
2% (Wise Counsel Mediation ) W DAFI 5 P-4 H 1Y) o FEX SE8 S R i i
DU S B 45 SRR, A S B PR BT . A PRI SN, 3k S I i 2 A v
fiff 51T PR AR B O 2R e R Y A% e ) I R A e P TR i )Y TR 9 B e S R A
FR) BRI SV D3 ) S A B A 5 I R AV RIAR BN S B i) 17 1% 3
BNV P N

7T B V1A 0TI I i S, AT DX 8 g S e 1) S 23 PR R 2 M ) IR RN e 2 A
H 25 5500, e us i 7 i B B A S R A i 1 R R o X & R P 22 PR 3R i
5, B EPRE AR SC B0 & R, B I B i {5 R R 1 28 CARIE R TCAEASTE RS /N
1HE" (Grapevine ), S #EFEL A Jr OB WS Mo i D AR 38 A 22 T 2 I i
M2 AR “FEIIR (Fireside Chat )7 20520 2 =5 A 24 ORI 22491 B AH DG
fRRZER . R TTIAT O Z L2 50 T g A3 HR I = rh R ZE I . © S itk

Australia, www.msb.org.au; Germany, https://www.bmev.de; Austria, https://www.oebm.at/ausbildung—eintragung.html; and Hong
Kong, www.hkmaal.org.hk. JAHIV. 7] | St T 5 04 %) g b L ol 240 LAl B 260 0 fige oAy ki

EU Mediation Law Handbook: Regulatory Robustness Ratings for Mediation Regimes, Nadja Alexander, Sabine Walsh & Martin
Svatos (eds.), Wolters Kluwer, 2017. The Mediator Standards Board’s Approval Standards at www.msb.org.au( # KV ); the
training conducted by the Singapore Mediation Centre at http://www.mediation.com.sg/workshops/mediation—skills—assessment/
(last visited June 2019)( H /13 ); in Hong Kong, see training requirements of the Hong Kong Mediation Accreditation Association
Limited at www.hkmaal.org.hk( [ s ).

@  Javier Yeo, The Facilitative—Evaluative Divide: Have We Lost Sight of What's Important, in Contemporary Issues in Mediation
vol.1, Joel Lee & Marcus Lim (eds.), World Scientific Publishing Co, 2016, p.36.
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i A SRR AR A RS, PG R A PE = an, RO D B ] A R L S
Gy fp e IR S 3 AR VA A S 0] R R AR, A v B AL M Bl P TR R 22 F
WO S TS T RT3 1 DX LA ST T L P IR 5 B8 NI 7R DA A 21 2 i ke R0 > 153 %
FAE AR I SE BT EAH S Ff# 2R 512> (Truth and Reconciliation Commissions );
Shy VA it S BRI AR ST B 2 TR Y i 2 2y, RORR 8 S7 1 R B i ARG g
( National Native Title Tribunal ), B UERH T BRI 45 v o figt e SO0 (Y 5 7 24
R3S Y VER]

B, 522 “INAT (Aceredited )™ BT A9 Z2 AR, B 1 90 A R 81 fige O3 O
A SRR HTIRE . T, IMIL B TR ) i e 0] Bt 1) 2 g 03 T DL RUAS TR 7 =X
MFABATH TR, 5 ADTERE AR E 2 AN Rl AN (EWL . IR AN A BT LA
T, FE G i Db o LAty B 2R 080 ffe Sy it [T Rp AR DA A i S B 22k . RSN, B hndg
R v ] A s A5 L SO B Y 7 B A e 1 SCAR S AR A A E SRR A R L IR
FIBRAAE 5 | A Z R f e, ©

+AMRE Bt 2R fRR LB RS L
ANRTSCRT R , % T VA A A BRI B P AR I E , B 5 1 P P e 2

i E A ALl AR T 1T H G BRI TR TR, e — i Se ki 2k R B P 2 5
FE| PRI AT S TR ) e i A A A RSB E M . BN, AN [) Rl A8 XA e el £

@  Leonard Riskin: DecisionMaking in Mediation: The New Old Grid and the New New Grid System, Notre Dame Law Review,
2003, Vol.79:1, p.30; Mediator s Orientations, Strategies and Techniques, Alternatives to High Cost of Litigation, 1994, Vol.12;
Understanding Mediator's Orientations, Strategies and Techniques: A Grid for the Perplexed, Harvard Negotiation Law
Review, 1996, Vol.1. See also Laurence Boulle, Mediation: Principles, Process, Practice, Sydney: LexisNexis, 2011, pp.44-45.

@ Nabil N Antaki, Cultural Diversity and ADR Practices in the World, in ADR in Business: Practice and Issues across Countries
and Cultures, Jean—Claude Goldsmith, Arnold Ingen—-Housz & Gerald H Pointon gen (eds.), Alphen aan den Rijn: Kluwer Law
International, 2006, ch. 11; Conflict Resolution in Asia: Mediation and Other Cultural Models, Stephanie Stobbe (ed.), Lexington,
MA: Lexington Books, 2018. See also Georg Simmel, The Sociology of Georg Simmel, USA: Free Press Paperback, 1964,
pp-146-149; Phillip Gulliver, Disputes and Negotiation: A Cross-Cultural Perspective, New York: Academic Press, 1979,
pp-200-225.

The National Native Title Tribunal, www.nntt.gov.au.

® ®

lan MacDuff, MediAsian: Explorations on Mediation and Dispute Resolution, Asia, www.mediasian.wordpress.com; George
Lim SC, Back to “MediAsian”, https://whoswholegal.com/news/features/article/31678/ back—mediasian/, last visited June
2019. See also Joel Lee, Singapore: Cultural Influences in the Historical and Institutional Development of Mediation; Nadja
Alexander, Hong Kong: Mediation and the Future of Dispute Resolution, in Conflict Resolution in Asia: Mediation and Other
Cultural Models, Stephanie Stobbe (ed.), Lexington, MA: Lexington Books, 2018.
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BRI A IS RE . A FEVF 22 Rl X HE A NP T [ PR AN DL 22 300 R HEAE
BT © K MR AFR AL S G XN I B R R, ©

TEXFPIREE T 456 1 IMAEER 0 MR P B0/ R 5 BE S it — i . TR G
KGRk R TG (B ) SfE rmee (Blanfh#E) Masa, JtEH
[ o 368 0TI B A ) M A AT O 0 A e DD R A R A R T IR, 8 R O N 22
o ( Queen Mary University of London ) e E LA S 55 ( White & Case ) 2]
KATHY 2018 E PRk E A4 45 ) ( The 2018 International Arbitration Survey ) 7,
PR EEESE “MPE + ADR” B (RNEAHC) MaRR— s, © 1 TR A5
NG RAR P 2468K , IMI T 2016 4R 4L T — MRS B2 B e 5 B ol TAEZH
( International Task Force on Mixed Mode Dispute Resolution ), B I IR HH TS, @ — 8Ly
R W SR A -

PG (Med-Arb ), IS £ IR ARG £ 2 FR AT, RIS
AT . REECFOLT , D G518 5 VAR ATk, R TR IR v A DR A TR A5 A
P2 & T XUy [R] A AN IR iy 24 2y figg ey g, BV DA At g =Xt e 2 2 v i)
()R, iy LA 7 A HA ) R, FE I PP s S AR, W SRR DR ] S [l — A
DAPRFE AR 1 S B M A OR B AR B SR TE SO A — S ) A4 DX, T SR i
Je 25 N 1K R g B, 330 DS AT BB AT AR 5 A 382 AR DR R I 2 4 kg A Ak A 3 %
TR AHXTEVETE EASRAEAE UL, R SRR Pl i S, LS il o A e e R 32 478
FRIE R e T AR BN, DT AR DR 08 i b sk = SRAT PR A IR, PRIk, R
i 5 5 g R A R e IR ESL 2 A D i) e Ao R e — o v XU (10 85 5 80 fe SR . 12 )t
(AR T B AEAT R — IR — AR TTRUA , 3 W R SCAi

R —IfE—h AR ( Arb-Med—Arb ), fhE—IHfF— IR — MR & 2 2y i b=,
X i N OB B AW ), SRR R AR TR R ECHAREN € Y ADR 7y $EA T i)
fife, AN JEAE ADR 217 Fif A IR A . OB s b 2 i 80E 45 (2014)) CRiFx CAMA 3
FEA)) XICRE P AT T R © MRS CAMA BSUE 45 ) MUE , 3 ATE R by

BRSO A CHIMBEORIRALZY) BIEIR.

Stacie Strong, Realizing Rationality: An Empirical Assessment of International Commercial Mediation, Washington & Lee
Law Review, 2016, Vol.73, p.2031.

White & Case LLP and Queen Mary University of London School of International Arbitration, 2018 International Arbitration

® &

Survey: The Evolution of International Arbitration, 9 May 2018, p.9.

®

Thomas J Stipanowich & Véronique Fraser, The International Task Force on Mixed Mode Dispute Resolution: Exploring the
Interplay between Mediation, Evaluation and Arbitration in Commercial Cases, Fordham International Law Journal, 2017,
Vol.40.

The Singapore Arh—Med—Arb protocol, www.sime.com.sg. H I3 [ FRApEE 05380 sk = Prid g rho.o-& 48, 8 Gorni s
FOFESCESS ) AYRERS b 3 AR AR S

142



SN i =k

3y (SIAC) W PEE , 0 B ) N [ Bm vl e rhoCo 4 10 R e Hh T o ARSI BN,
AR 5% AR B3 0 31l o STAC A1 SIMC B , LAGRAIE AR A A P 0 Ak S A A 45
RINTENE . W4 CALLA Y ), ] DAL 54k Ry kB i3 2R A 54U 7. @ Ik,
TEVA AR bk B AR BIMSL AT W i B TR A5 ( Consent award ), JF 34558 i
PAT 1. VRRASRLEY , FRE AP FEF ( The matter returns to arbitration ).

PEFREIRT ( Med-Arb simultanés ), EVER R Rf# 0> ( Centre for Mediation and Arbitration )
RO D i Iy G i e g 1B i DO L VA = S O B K Sy B
S ] i T I T BIR A 00 R i A 8 ORI A A e T 52, DU 38 i A L A L 1 01 s
Wi /\KIG R RO7 P2 A 4 Ty o FEFFATRE WA 53RN A3 01 Jo vk st = (R kAT 1
(BB KA / AR ES R ECUR S R] , S5 AT LATE R R e AT ol 2 JUA 0
Je 5N FATEIRT . XA BT X007 AW & A58 35 21 4345 ] ( Dispute Management
Process ) TR .

A VR A (R Rl 5 A R A S I R A RN 22 v, G o R 0 v B i 2 248
i FHIR AR SOR . BN, CEIBRRT 2 MR ) 55 24 %% ©/RIA “ADR+ Jff" ERIE
FET HAH ( Case Management Toolbox ) F— 543, T il R 1l A2 4% 7 B9 75 22 1) 2 4y it
TRTT 58 o AEBOICORINE. R b B s R B EE (b [ S VB A ASE 2 RRE AR IX,
HAT AR B A — A A AT DA RIS 7 R ol 3 7 1) Aeh R Rk, ©

5 X RGN T UIRe 7 (EPRERIE A > A DA ) e B BT R
AR 2 G i e Ty 2, o SRk A LA RE IR AR R BT N B — R AT
fn, SIMC 5% T CHrml FER B 2y B2 ) @ ( Singapore Infrastructure Dispute—
Management Protocol ), & [ TR K FER I it sl et i 701 H 7= A i 2 Dy o % 5% RE i 2
KT B B Gy Pl Jiidi . MRS SR BRI , PEI0 H U 2 I BT 21 2y ik 22
5125 ( Dispute Board ), MAZIEP WA G o %2 Ua BT A ) T 1000 AT g A& AR ) 2
2y, 07 17 AR T R —FE BRI, TR FOxE LA e A = B B o . BV AR 2
2y W] LIS A 5 IR A% L B LR ( Determination ) 8¢ 2y X figdie.

@ Supra note 64.

@  The rules for Med—Arb simultanés, http://www.cmap.fr/notre—offre/les—autresmodes—alternatifs—de—resolution—des—conflits/, last
visited June 2019.

® International Chamber of Commerce Rules of Arbitration, entry into force 1 March 2017.

® New South Wales Commercial Arbitration Act 2010, s.27D; German Code of Civil Procedure (ZPO), § 1053; Hong Kong
Arbitration Ordinance (Cap 609), ss.32-33; Singapore International Arbitration Act (Cap 143A, 2002 Rev Ed), ss.16-17;
Indian Arbitration and Conciliation Act, 1996, Act No 26 of 1996, 5.30; Taiwanese Arbitration Law 1961, Arts.44-45; Japanese
Arbitration Law, Law No 138 of 2003, Art.38(4).

®  Singapore Infrastructure Dispute—Management Protocol: A Comprehensive Dispute Management Tool (2018).

Ministry of Law, New Singapore Dispute Protocol Launched to Minimize Time and Cost Overruns in Infrastructure Projects,

https://www.mlaw.gov.sg/content/minlaw/en/news/press—releases/launch—of—-SIDPreduces—time—and—cost—overruns—in—

infrastructure—projects.html, last visited June 2019.

143



BE S A 2021 2% 3 1

I\ RS YD RRREREN

TELR AL AL (ODR ) Sl fE LR P sl A AL 2 S D 07 3, 3 70 el 4l
RN Gy () — BT R A Gy R AL . ODR ARFTEIRIM T AR, Fp ol R AE LR i S AL SR i
FFAERER 72 5, e GE R A D U A 2 JCIRE T e LA . AR SO RS ODR 1fiEAE
LV AR, (B AT 2R R AR LA

ODR {iE5rp R 5O 28 =57, AR UG 2500777 25 U5 B i H B3R
W1, BB T I AR e rh 2 S N2 8] Al A ORI T B, SR e B3 10 S S R
(EATIE-So N ) R ol o WA (SN il O S5 RS DR Dk S DA (o P R =S
Ak TELS 5 B R LA Qg b B 3 S AL I A TR LR A 3 A DR AR e 1) 4 S )
o 5 ODR AL Al 37 A SC Y BOARIE sCE AR i 71 . Web “7 21832 RV
T B3k K= A2 R s AR BE RIS BOR AN TR AE 1% LI RO 35 5 b
B HEAE G A A Wty AEJE | 0 26 3 P AP e A B S

ODR XL GEIRfigE I 5 JCBE e — N ERBIPRA . A5 G818 S — Tl T o T ¢ 4% 5 )
it SHDRASTT TSI B A RN R 2 B3 T30k o SRTEAF Y SIS E AT DT IR -8 %« 24
N7 T T AR A [F]— B ] P TR 45 BT AT BT b A TR EE (BT RIS R 1
AL EE? © 50 b, B R, S TR T R AR L , Y 3 G Rl e 2k
IR A TR FA P B0 S A7 25 2 T Al 383

S ODR B Z 052 D (B 2855 i figp R L 135 55 40 23, (B E A4S AR R A
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B[R 5, ODR BRJ7 i 225, e RFREE sl 1 22 IR 2% 00, 108 T A
SUSEERINT R , ODR R/ F— e PR G O . IS EEVE . FElR PR, 2 A
ATT ] AL i e B3 A9 1)1 38 3 F 1 R A Skype MR R20 2y 5 AR REPERR PP,
N7 AT LAL)€ BEFEAL TR L, AT i 53 24 (Panel ) PR #6571 , R A2 %)
figp AR R B LA AR 551 5 S0 i I i B3 SR A A 2
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@@ Susan Raines, Can Online Mediation Be Transformative, Conflict Resolution Quarterly, 2005, Vol.22:4, p.437; David Larson,
Technology Mediation Dispute Resolution (TMDR): A New Paradigm for ADR, Ohio State Journal on Dispute Resolution, 2006,
Vol.21:3, p.654.

Jaime Tan, Gregor Kennedy & Diane Bretherton, Negotiating Online, in Third Annual Forum on Online Dispute Resolution, The
University of Melbourne, 2005, p.8.
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SRR ODR M. @ % 45 3RIE , A BB 2 LATAE 20E 5E FoR A “f
B2, B 05 T S (5 S TV A48 H 2 Y, 2% B - (5 B 2 T Fng il i 45
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HHELE,

AN, KRBEAE 2016 AEI0HEH T IH 284 ODR SE-4 , F Tl s BB 7 2 F 20 %y, %
TR AR LIRS R (RIS S B AR A D g 4 ) TS . %36 2
FE BRI Z3 3 2 ST — A e B A B Sl , 2% AT LA 2 2 I sl 2 e 55 R D) 9 9
Wz R A A I M D AR T . Bl EIPRATIX BR ODR R 55 M 46 AW & 2, A A
et RS MR OC R R ARE H DR RO A S BERS DATIE A5 (7] 8 T I
Mo K, A D EARELORRFEAS) , A A T RES | & A9 [R) &

FEEIN, WK 55 G VR U A IEFE S T i H IR A D e L P 6. i
FHEMEET (RAHEZL ST LS UUR R ARS8 51 ), 8 & 8518 Y ODR 72
Jy FEL,

T LA Modria FIE A h o0 R 6, X ODR -6 2B EAT 3L . Modria®
RN ODR MR RS, =2 A R4 2 Dy i D SR I ELR I 2 Rl ER b 24k 874k

BRSO =i 56 CHrmsamRie A2) gk,

Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC.

@ Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC.

Commission Implementing Regulation (EU) 2015/1051 of 1 July 2015 on the modalities for the exercise of the functions of the
online dispute resolution platform, on the modalities of the electronic complaint form and on the modalities of the cooperation
between contact points provided for in Regulation (EU) No 524/2013 of the European Parliament and of the Council on online

dispute resolution for consumer disputes.

®

Asia Pacific Economic Cooperation Draft Collaborative Framework for Online Dispute Resolution of Cross—Border E-Commerce
Business to Business Disputes (2018) (on file with author).
Tyler Tech, Modria, https://www.tylertech.com/solutions—products/modria, last visited June 2019.
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Rechtwijzer , hitp://rechtwijzer.nl/.
The Hague Institute for Innovation of Law, http://www.hiil.org.
Frederic Lardinois, Modria Launches a ‘Fairness Engine’ for Online Dispute Resolution, Tech Crunch, 19 November 2012.

® 666

The Singapore Mediation Centre’s online dispute resolution portal, hitps://sme.resolvedisputes.online/#/access/login, last visited
18 May 2019.

Singapore ediation Centre, http://www.mediation.com.sg/business—services/singapore—domain—-namedispute—resolution—services,
last visited July 2019.

Jeffrey Helmreich, Does ‘Sorry’ Incriminate? Evidence, Harm and the Protection of Apology, Cornell Journal Law & Publice

®

®

Policy, 2012, Vol.21, p.575; Jonathan R Cohen, Legislating Apology: The Pros and Cons, University of Cincinnati Law Review,
2002, Vol.70:3, p.827; Lee Taft, Apology Subverted: The Commodification of Apology, Yale Law Journal, 2002, Vol.109, p.1151;
James Shing—ping Chiu, The Beginning of Apology Legislation in Asia: The Fifth Wave Worldwide, Asian JM, 2018, p.33. iz
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Massachusetts General Laws ch. 233, § 23D (1986); Jennifer Robbennolt, Apologies and Legal Settlement: An Empirical
Examination, Michigan Law Review, 2003, Vol.102:3, p.471; Benjamin Ho & Elaine Liu, Does Sorry Work? The Impact of
Apology Laws on Medical Malpractice, Journal of Risk and Uncertainty, 2011, VOL.43, p.142, para.2.

California Evidence Code, 2000, § 1160; Texas Civil Practice and Remedies Code, 2010, § 18.061.

The New South Wales Civil Liability Act 2002.

Apology Act(British Columbia), SBC 2006, c. 19; Evidence Amendment Act(Saskatchewan), ss. 2007, c. 24 .

The Apologies (Scotland) Act 2016, 2016 asp 5. See also John Sturrock, Apologies Legislation Passed in Scotaland [sic],
Kluwer Mediation Blog, http://mediationblog.kluwerarbitration.com/2016/02/02/apologies—legislation—passed—in—scotaland/.

® ®@e®

Hong Kong Apology Ordinance, Cap 631. For an overview see Ting Kwok Iu, Hong Kong Apology Ordinance 2017, Kluwer
Mediation Blog, http://mediationblog.kluwerarbitration.com/2017/09/12/hong—kong—apology—ordinance—2017/.

®

The Government of the Hong Kong Special Administrative Region, Department of Justice, Report of the Working Group on
Mediation (February 2010).
Supra note 156.
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I3 5% B S A T A58 AR Y R e Py 38

[ R i 32 3 552> (International Council for Commercial Arbitration ) 5823 TN
%7 £ R% (Queen Mary University of London ) ¥XG& o TAEL & A (sl ), i Re 17565 =
e B R aner Bt B T REAL 1T A J © . k), 5 =0 9 B S R AR AL i et
IXFRHL , 22 B 418 09 s 7T DURAS Rt vl i i s S5 5 T an 45 — 7 i i 28—
Pl 5% 2 AR AR = B B Al R 22 R K S s S ol AT 3 AR = B 2
R TRl AR SRS BT o 3k 2ol A A AT AR 1 O R0 A28 2 D P XSS , % M % 46

Tan Austen & Jason Horowitz, Pope Rejects Call for Apology to Canada's Indigenous People, The New York Times, 28 March
2018. 53— AR T ATFER AP 70 , ANTEERBCR NG IR T B eoext 135 LT AOR RIS P AARGE . 7EX37
1880 4FHFLE A 1996 ARRYy “BRIPEFLBTE " b, A 2 R 3 LRSS LA AR RO 85, 25 R A RO 1Y
WG 2B S G S =BG, 2 B RO ITES 5 A ETE T2 6000 APUERFEBL.

Emily Tsang & Patsy Moy, Plan to Make It Easier to Say Sorry, South China Morning Post, 23 July 2013.

International Council for Commercial Arbitration, Report of the ICCA-Queen Mary Task Force on Third-party Funding in
International Arbitration( “ICCA-QM Report” ), The ICCA Reports No 4, April 2018, p.1, fn.1, pp.45-80. & F “Z8 = J5
B B %E X, Christine Sim, 8 Key Points from the ICCA-QM Task Force’s 2018 Third-Party Funding Report, Kluwer
Arbitration Blog, http://arbitrationblog.kluwerarbitration.com/2018/05/28/8—key—points—icca—qm—task—forces—2018—third—

®®

party—funding—report/. Elayne Greenberg, Hey, Big Spender: Ethical Guidelines for Dispute Resolution Professionals when
Parties Are Backed by Third-Party Funders, Arizona State Law Journal, 2019, Vol.51.

International Council for Commercial Arbitration, Report of the ICCA-Queen Mary Task Force on Third-party Funding in
International Arbitration, The ICCA Reports No 4, April 2018, p.18.

1d, at 20.
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JEE b AR EE T (AR il G s IR AR ) 5 DR A AR (BN GO R B A DRl i . 7
Chrmy Bk ) BT 200, SIAC T 2017 48 1 A 1 HRAT T (SIAC #5F fhFEHm ), 4L
SEEA B R EEA, A A PR MRS =5 B B S 40T, © B AR A 2
( Singapore Institute of Arbitrators Y@ FEE S A2 ( Singapore Law Society Y@ D0 ERA
B R GIETEAG TN AL AU AT T A K =IT R Rk .

B AEE Z 5 E AT 2017 4F 6 Hidad T (R SRfgr ik (55 =Jr
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Bentham IMF, https://www.benthamimf.com, Burford Capital, https://www.burfordcapital.com; and Woodsford Litigation Funding,
https://woodsfordlitigationfunding.com. F= 255 =5 W BIALK .

1d, at 23-24. WK - A IZE SR S SRR E S KB E A% ( Philip Morris Brands Sarl v. Oriental Republic
of Uruguay, ICSID Case No ARB/10/7 (formerly FTR Holding SA v Oriental Republic of Uruguay). ) H T2 Ag1EH

Darius Chan, Three ‘Pitfalls’ for the Unwary: Third-Party Funding in Asia, Singapore Law Gazette, November 2018; Frank J

®

®

Garcia, The Case against Third-Party Funding in Investment Arbitration”, Investment Treaty News, 30 July 2018.

Civil Law Act (Cap 43, 1999 Rev Ed), ss. 5A and 5B; The Civil Law (Third—Party Funding) Regulations 2017, S 43/2017. For
Hong Kong, see the Code of Practice for Third Party Funding of Arbitration (GN 9048) and Arbitration and Mediation Legislation
(Third Party Funding) (Amendment) Ordinance 2017 (Ord. No 6 of 2017). Supra note 128.

Hill v. Archbold, [1968] 1 QB 686 at 693; Otech Pakistan Pvt Ltd v. Clough Engineering Ltd, [2007] 1 SLR(R) 989. “Bii 51
YA (maintenance and champerty), /23530 32— 30l IR T, — B R, 58 — Oy Be B fdadeidi i T 450k “Bb
VNSRRI

Civil Law Act (Cap 43, 1999 Rev Ed), ss. SA. The amendments took effect from 1 March 2017. A CHrmb R ) 55 5A %%
TR T Bhs 5 88 43 Rl 6942 847 A, Chan Leng Sun SC, Third-Party Funding — Taking Stock, Singapore Law Gazette,
November 2018. i [ 85 11 “BIivA S HVAZIR™ JEUN 55 = B B8R 2 AR 200  AEA 4k

Investment Arbitration Rules of the Singapore International Arbitration Centre, 1st Ed, 1 January 2017, rule 24(1).

Singapore Institute of Arbitrators, STARB Guidelines for Third Party Funders, 18 May 2017.

The Law Society of Singapore, Third-Party Funding(Guidance Note 10.1.1) (effective 25 April 2017).
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W2 TT 0 B DR ISURN R 058 = 1 B 15 J2 A 17 T 3 A% 326 28 P A LAt > N AP
FEAn] B A BRI U [ PR ARk O

RTINS b E S A A = BT b, AR S X DA S 32 B 32 R 1) 85
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NS bR 22 55, X6 3R R] Y [T 2 AN AR TR . 4, 76 3 1 AP 25 =5 s Brh—
PR T A 0 K R ) 75 A, (0 Al ) 9k A i X I, @ A SR AR =
P TRk AT, = ICRE R AR G A RE N A2 A (H B SRR R I .
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@  Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Ordinance 2017, Ord No 6 of 2017. B SRZ & 54
2017 4 6 A 23 FUBEE PI T BOM A6, (EL3CoR AR A3 = Jr e BDAAE 0 k— FE1 2019 42 2 1 1 FLA FFIA S,
W T 2018 47 rh AR O] A AT (o = e B A 55 5 I ) (GN 9048 ).

@ Indranee Rajah SC, Senior Minister of State for Law, Third Party Funding — Reinforcing Singapore as a Premier International
Dispute Resolution Centre, 24 January 2017. See also Marla Decker & Nicholas Lingard, Third-Party Funding in Asia: Arrived,
and Set to Thrive, Above the Law, 12 December 2018.

@ Pt 5A of the Legal Profession (Professional Conduct) Rules 2015, S 706/2015, added by the Legal Profession (Professional
Conduct) (Amendment) Rules 2017, S 69/2017.

Strathboss Kiwifruit Ltd v. AttorneyGeneral, [2015] NZHC 1596; Geoff Sharp & Bill Marsh, 4 New Seat at the Mediation
Table? The Impact of Third-Party Funding on the Mediation Process (Part 2), Kluwer Mediation Blog, http://mediationblog.
kluwerarbitration.com/2017/04/01/7498/.

@  Geoff Sharp & Bill Marsh, 4 New Seat at the Mediation Table? The Impact of Third-Party Funding on the Mediation Process
(Part 2), Kluwer Mediation Blog, hitp://mediationblog.kluwerarbitration.com/2017/04/01/7498/.
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Abstract: With a focus on mediation of cross-border disputes, the author identifies ten
trends in international mediation. These include the changing profile of cross-border disputants
and corresponding developments in international mediation practice and law. Firstly, the role of
mediators and lawyers is analyzed in the context of the professionalization of the field through
credentialing initiatives and the new specialization of mediation advocacy.Secondly, with the
growing internationalization of mediation, there has been greater appreciation of diverse practice
models and the cultural assumptions underpinning them. These developments are explored
along with the increasing and differentiated use of mediation in mixed mode procedures and
a consideration of how technology is challenging conventional understandings of face-to-face
mediation. Finally, two topics not traditionally associated with mediation, namely apology
legislation and third-party funding, are examined with a view to how they may influence the
future of mediation.

Keywords: international mediation; cross-border mediation; development trends
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w RO, JESCT 2018 2R F T (P AEMAEMATEITEIE ) ( The Middle Eastern and African Arbitration Review ). Hf
FEo% - P - JEJEHGEL (Steven P Finizio ), /&SI #2325 55 7 ( Wilmer CutlerPickering Hale and Dorr LLP)
BN B RABAR, 2, (PR P AR AT IR AR T ol FAT B AR SO E GRS
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See www.aljazeera.com/indepth/interactive/2016/10/mapping—africa—natural-resources—1610200758 11 145.html.

See KPMG Sector Report, Oil & Gas in Africa (2015), pp.1-2. https://www.kpmg.com/Africa/en/IssuesAndInsights/Articles—

Publications/General-Industries—Publications/Documents/ 0il%20and%20Gas%20sector%20report%202015.pdf.; See also BP

Statistical Review of World Energy, June 2017, pp.12—14, 26-28, hitps://www.bp.com/content/dam/bp/en/corporate/pdf/energy—

economics/statistical-review—2017/bp-statistical-reviewof—world—energy—2017—-full-report.pdf; See PwC Africa Oil & Gas

Review, November 2017, p.18, www.pwe. co.za/oil-gas—review. AN AR 2016 ARG AR S T AEA A E Y 8.6%,

PR A7 a7 i 20Kk B e HR =M, R 60T e H R A —2EKk 5. JEINAY ARt b R B = il
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@  See BP Energy Outlook, pp. 61,113, https://www. bp.com/content/dam/bp/en/corporate/pdf/energy—economics/energy—outlook/
bp—energy—outlook—2018.pdf.

(®  See PwC Africa Oil & Gas Review, November 2017, p4, www.pwe.co.za/oil-gas—review. 2016 SRR 77% LA bR A
k[ Je HANIE 22 R/Fhr B 7R SR FIR K

® See KPMG Sector Report, Oil & Gas in Africa (2015), pp.6-7, https://www.kpmg.com/Africa/en/Issues AndInsights/Articles—

Publications/General-Industries—Publications/Documents/Oil%20and%20Gas%20sector%20report%20-2015.pdf. @4, Jé |

ST B 7R KRS, 35 K R T8 LI H A AR A, B 20 K ARSI AR L 308 1o 570 1] P PR > 82 B8RRI 1R

SRR B EAIE H R [y R HAth B 58 11 KSR R. See BP Energy Outlook, Country and regional insights — Africa
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See hitps://www.icafrica.org/fileadmin/documents/Publications/Africa_Energy_Atlas.pdf, p.(v).
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Supra note 5, at 16. PwC—Africa Oil & Gas Review, August 2016, p.18, www.pwe.com/ng/en/publications/africa—oil-and—gas—
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©  See Mckinsey & Company, Brighter Afiica: The growth potential of the sub-Saharan electricity sector, February 2015, p.2; See
also Working Group III of the Intergovernmental Panel on Climate Change, in IPCC Special Report of the Intergovernmental
Panel on Climate Change, 2011. ZARE TR AR i A TT & 7K B 18 mT RE R ik A 511 95%

See www.newyorkconvention.org/countries, www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY Convention_status.html.
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@ Id a111-113, 121-123.
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See Preliminary statistics for 2017 released by the International Court of Arbitration of the International Chamber of Commerce
(ICC), https://icewbo.org/media—wall/news—speeches/icc—announces—2017-figures—confirming—global-reach—leading—position—
complex—high—value-disputes; See International Chamber of Commerce, 2016 ICC Dispute Resolution Statistics, in 1CC
Dispute Resolution Bulletin 2017 Issue2, p.2. 7E 2016 4, [E Fr i 55 (& Be 32 B 2 4495 B 188 -k HARMII 2 E A,

@  See London Court of International Arbitration, Director General’s Report 2002, p.2, www.lcia.org/LCIA/reports.aspx; LCIA, Facts
and Figures — 2016: A Robust Caseload, p.9, http://www.lcia.org/LCIA/reports.aspx.
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See Armand Terrien, The New OHADA Arbitration and Mediation Framework: A Glass Half Full? (2018), http:/arbitrationblog.
kluwerarbitration.com/2018/02/18/new—ohada—arbitration—mediation—framework—glass—half-full/. A 10N AR E % (BLE
114 PEETE ) LABRG PR 5 122 01 2 (PR pPaml i ) il 7 #5745 (www.uncitral.org/uncitral/en/
uncitral_texts/arbitration/1985Model_arbitration_status.html), 1fij FL7E H TR AR, AR B P 414 (OHADA )
17 B E ERAN T (M ), 1R 2017 AEHEAT TBIT, i Hd i 18y € vl S5 A3k ik B At ).
TR FEAG AR R 5 SR 0 s o I, R AR R BLAN AR LU Eh R SRRFEAE 1 2 B AR R T LA
TECPURFRIIERE 1950 4F (b ) el m ik . Bl SR PR GUET iy i sr i (HIF A AT A (see
https://globalarbitrationreview.com/jurisdiction/1000205/south—africa. FAECL7E 2017 4l TR CHEIBRfPEEE )
).

See UNCTAD International Investment Agreements Navigator, http://investmentpolicyhub.unctad.org/ITA. JeiRAE 6 S E %
B Ko G Il B[R BRI JE 5 R LEME AR PRI 200 A4S0 85 5 AP A5 2009 DA
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See https://icsid.worldbank.org/.

25

@ ® 6

®

156



A I By e I R

o SHBLH 1 SEHE A B S AR DI X R A i3 I 5@

o PR AL IRAR I H 1 Hh Ak AR

o IAAFVFIIER R AR ) 55 =5 (L ®

o R IS A TR (24

o &[RRI U SR AL R R ©

B4, 7 2017 AF g A JLEFT X X HEE S EE Y 1CSID & K i LA i B R VAL
UL TR

KT SR 2 A R EE AT B A 20 20 PPk, B0 R e A A8
ST MR BB AT, 3 75 T 945 B AR H D B Z A A A TTHIGE , IR BTR
R AR FE SRR 1 X SRR, (EX 28 2 PR A R PP AR i 22, e R
I 5% R A T2l Hh 2R 24 3055 LR IO RGA B A 4 2. @

M. B RIS FEER TN

U BEIRA Tl Y — 28 K i B 22 R Ak s S A gl

@)  See Texaco Overseas Petroleum Co et al v. The Government of the Libyan Arab Republic, 17 LL.M. 1 (1978). 7 ICSID & A4

155 Ao e B 8 ke A TR AR ASRI L AP 2 b (ICSID IS il KRR I TF 43— ), H

43 DR BARIRY S HWRORE ,7E 107 D RIBE I AR D, U 5 A KR 3 A T AT 4

A RIS W A AT HL F1/3F] . See also AGIP Company v. People’s Republic of the Congo, 21 ILM 726 (1982); Total

E&P Uganda BV v. Republic of Uganda, ICSID Case No. ARB/15/11, ICSID; Tullow Uganda Operations Pty Ltd and Tullow

Uganda Limited v. Republic of Uganda, ICSID Case No. ARB/13/25, ICSID; Total E&P Uganda BV v. Republic of Uganda,

ICSID Case No. ARB/15/11, ICSID.

See Union Fenosa Gas, SA v. Arab Republic of Egypt, ICSID Case No. ARB/14/4, ICSID; See also Ampal-American Israel

Corporation and others v. Arab Republic of Egypt, ICSID Case No. ARB/12/11, ICSID.

See Shell Nigeria Ultra Deep Limited v. Federal Republic of Nigeria ICSID Case No. ARB/07/18, ICSID; see also RSM

Production Company v. Republic of Cameroon, ICSID Case No. ARB/13/14, ICSID.

Standard Chartered Bank v. The United Republic of Tanzania, ICSID Case No. ARB/10/12, ICSID.

WalAm Energy Inc v. Republic of Kenya, ICSID Case No. ARB/15/17, 1CSID. 3 M 6 — 4% T I & K i A LE 15 e IF

f) Suswa HiH X FEA TR AT & BYF AT HIE ; See also the related cases of African Petroleum Gambia Limited (Block A4) v.

Republic of the Gambia, ICSID Case No. ARB/14/7, ICSID; African Petroleum Gambia Limited (Block A1) v. Republic of the

Gambia, ICSID Case No. ARB/14/6, ICSID. 5 K [X] HLAZ XA — 52 PR 123 R WA 2 i/ TR RS , 5 ey

SEVFATIEE B T E FE N AT . AE 2014 X HCIV S AR AN AT IE RS , RO IR RURIT# Togo Electricité and GDF—

Suez Energie Services v. Republic of Togo, ICSID Case No. ARB/06/7, ICSID. W5 KT AU AL

See African Petroleum Gambia Limited and APCL Gambia B.V. v. Republic of The Gambia, ICSID Case No. ARB/17/38, 1CSID;
African Petroleum Gambia Limited and APCL Gambia BV v. Republic of The Gambia, ICSID Case No. ARB/17/39, ICSID;
APCL Gambia BV v. Republic of The Gambia, ICSID Case No. ARB/17/40, ICSID.
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See P Stevens, J Kooroshy, G Lahn & B Lee, Conflict and Coexistence in the Extractive Industries, Chatham House Report,
November 2013, https://www.chathamhouse.org/sites/default/files/public/Research/Energy,%20Environment%20and %20
Development/chr_coc1113.pdf, p. 22. R 32 SCIS IR 2 mg AR FIEE LA 5 BEIA T G B — AN S B i, Ky
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® See A Msimang and J Cull, Operators Must Carefully Navigate Nigerian Local Content Rules, Offshore Regulatory Perspectives,
December 2014. “7EHE/ PG X i B A AN A0 AS 003 SC55 H 2 B, WA i s wlZE IR LR DG 3y 38 CLARCEN
I FRAE T

@ 7£2016 4F 1 1, A A% B 2014 AFJR I 100 225650 / MR 2 12 AR s 27 5650 /4l (#RE 2017 4F 2 /1 23 H
JE 57 HIT Do ANKIUFARIMIIE 23528, AR MRS Al T 2 T R

158



A I By e I R

T3 — 77 I, TERSE R  AAS AR 2K F S0, A 9 2% 15 BURT A SR RE IR H A 550K R
SHREEAF LIRSy, I IR — i A2 oK o U AT BB A 7 40 St ) B Wi A o
O AT A TR SR A 7 3 Aok B BRI H B DTS2 i Rr A% (1]
VR R BRI

1713 | B i 2 ) P RE SR IBCHA it e 1z 5 A R 4 S Y, s s B AE 2l s 57
DRUBSEAR KB I H o @ S AE 7 70 i[RI T 3t BB A 15 215 3 AR S A T IR el T 1
ST AL KR S s (Y VA LT REZS & ST H (95 5 il R LA T Y [ L
M A A SR ST B 25 B 4L

% %

% EEHT A IR0 A I LA AT P A RER A AT RENE , A1 FE X E N REIRA T A4
B A2, BUA BRI 2R SRR H AR AKX, , L5 SRR
PR AR FE A I A 2 At 2 —B0A B AR S BT E BB AR 3105, AR il e 2 T2k
BRSSP AR st iIe

FIRARINBEIRINT H 45 R b B A SOk A s ks e [ PR, (ELREE BE 20k A IF
DA G A, DX AN 2 P R b 56 ) 808 A BRI, i HLARYH 254 05 AW Sl 7 224 i
PRAF, BEURAS [R] v I (T 69 b 38 S M o AN A0 ] BE S MR e . (Hgtis i &
2 IA G FIE T AEAEM Z ShHEAT PR, T BB S A AT 2 AR SR 1 1 P
Y AR BE LS ) LA ) AR LI R 7 A7 B, PP AT S 7 A8 LU AR AR

Abstract: The energy sector is a critical element in Africa’s economic development. The
variety of the participant, the large scale and structural complexity of the energy project as
well as the impact from political, economical and environmental elements in Africa will easily
lead to various energy-related disputes. Such disputes are mainly settled through international

commercial arbitration and investment treaty arbitration with their different nature and scope.
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3  See PR Newswire, Hyperdynamics Announces Partner Impasse and Failure by Tullow to Resume Petroleum Operations Offshore
Guinea, www.prnewswire.com/news—releases/ hyperdynamics—announces—partner—impasse—and—failure—by—tullowto—resume—
petroleum—operations—offshore—guinea—300199730.html, last visited Jan.5, 2016. Ban, 18 2016 4 1 A, —F A T E(HLE
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See Joshua Warner, Nostra Terra, Independent Resources to Challenge Partner in Egypt, Alliance News, www. morningstar.
co.uk/uk/news/AN_1453732183424816900/nostra—terra—independent—resources—to—challenge—partner—in—egypt.aspx, last
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The arbitral institutions in the Western countries and International Center for the Settlement
of Investment Disputes have dealt with many Africa related energy arbitrations. The energy
arbitration involving the African parties is likely to increase in future due to such steps that the
African countries have taken as the nationalization, the imposition of local content in the oil
and gas sector, as well as the impact of the continued fall of the commodity price. The African
countries are now trying to have the energy disputes resolved locally by adopting modern
arbitration legislation, acceding to the New York Convention, improving the facilities of the
arbitral institutions and terminating the BITs.

Keywords: Africa; energy sector; disputes; arbitration
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