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PIARAFIATT

(1CSID 224 ). (1CSID fhERFLN ) LK (UNCITRAL PR ) 45 brfs v fhk
T8 R 2 AR LT3 A BRI f FE g s, 45 Ak 2 Qi . 55— J i,
VFZ AR B AR I AR HL TR P R B, LA K HE R AR DG AR S B il %2 I PR
F b i RS R RN AT LR R R R — A TS e R, R, ST AR O A
— SR S — )

SRR TR HE s R) R 20 [ B 3 SR i Bk sk, — 26 [ PR AR LAY, Lb an 52 [ fh
s, EPR o B 5 i U2, S ERRVF R D b2, PR 2 PPk e A K I PRI
P #RE il 148 S IR NS . Forb oAy % TR e B4t 5 R0, B 4 2008 4%

FER L : RIS TR I ——F T LU BOE AL A ), WSl R 2 At 2020 47 9 AR, 25 70-74 UL,
Supra note 14, at paras.5.30-5.31.
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BE S A 2022 2% 1

e RV B 2y (PR TR 1 7 ) A 2011 AR[EIBRRT 2 (PR 7 SCF i
AN BT ), 655 SN —SE R rp R U B ] R R — B IR
Lo, AN Prop 2 s 5 Aok b2 CIEIPR TR MR ARk S b AR5 R ) A (IBA
TESERLN ).

DCLEREIN 2z, CIBA GESE RN ) A5 [ PR 58 b AR A iz A n] 7 2805
PP 5| B A i BT AL B . AN, B = Ab 9 B T ikdls (%
SC75 55 3 2R 3 K FUR RO IR ER D5 s A 3 AR 12 OHUE T TR Y HRTE
2o HARLIN A2 H Y 2R 55 T PR g AR, EA MR N BEE E PR fh o i
UEE R B BB, T LU 55T A R AL B R A R TR 2 1R e
I PR BT Al 9 D PO B B . AN i, B PR RIS BoR R ENTHERE PR
PR PRI P A B 5 | AR SRR s T SR T M Bk = IR B, TR E PRi
GEAFR R, ST g b B R A S D8, A7 AR AN E 1

M0 | [ BReg 3 i A BRI 4R H TR R Bk 5] &

T FE BB PRI 7R o, BRSO RR IR T SR APk, BARR BN IR L
3 T RARIF R, G TARa) 3 DAL B, U 255 ARG RN 5 52 e A 7 B8 70 Ar

(—) HRER

(Pl RERIRTE ) M (R R SIRA NN ) 7ERFURA P T IS B s LoRa L
191 S, BIVASU It 7 ) Y = S ) 385 18 4 ORI IR L 7 B SR E R RAS X — P
SAEE PR PR RG] o ANa, H U FE PR A B e A RO 2 5
BRI TS UESR PSR S )2 e LA R = 5 e MR 2R, B BT A R e 4 i 14
T FEITEARRARE EARER T e TR BARPRE . i O 1 SO RS SR i A
AR I AR T 2 507 AR A A AIE 7 38 25 Y R D7 T TG [ P P B BRAT
15451

CIBA GEFE R ) 575 3 ZRE i /R 2R CRIVRFE IR AHSCHE S H 2 ) R RS H
THTIEE, AR THERd5 R ) X TR IR s WA BRI . % B3] Tk
Bl vl BE R A DU S H 5 FLRIAR , L7~ UE 95 8 O SR — B0 4185 1 B s A
PERNELZEARAE . X T H T UEde, $& AR 09— 07 3 AT LU ], sl EE il LAZER
Mo TR WA Y SORY R 2R i) A48 DL RCRT DA el 22 U A8 RSO oAb = @
CIBA SEHEALIN ) 55 9 2527 2 3K ¢ TRMLAE , 4 /s BE SR A SCPHHA AN 5 BRI, fif
B W] IR AA TR T7 B9 R TR, B2 e s M ag (R 8. (Pl T 4R 16 M ) 26 6
FARUE T R AR AT L TR B i D 24 25 8 5 R LU

Supra note 14, at para.5.6.
@ (IBA ISR ) 25 3 4556 3 3.
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KT YE S A A2 e R 9 s B 25 R TR 2R e B R R IATE Y 250 7T DA
fEYE, DL R X e B Z G Bdis 9T U5l (accessibility of data ), £(4i Fr 7E
A7, i AH DGR B A 8 i AT e, 48 PR A SO A B Y A W IR AR
JEA R TP AR S A P RETE S @ PR B TR ERHE R ) 5K R AR FE e BT Ak AN TR 37
BT DB« TR B R %) FE R YR N Y 2 AT A BT ) B, B S S B 2R
B © o B RERE A N REE @, Az FEARIE 2B R S Ay A BRI A O R AL
P, WM R R i DL B B 88l , AEAR4 %5 (archived data ) BE 7E1E# BRIz &
S AR AT I B B, — R R AN S Y, BRAE RETIE B HE R A0 A DG A i
R R P S e, ©

JUBHE I R IR ZE 5 5| R O B RFVFIATESS 31 S50 TE M ) & 2A Bt
FUE T oeB s I, M (RS R URiA BRI ) JEAR B e i ool S5 A
1A 515 505 B ok B ORRE B ek B 0 5 AR AT Re ik #52 . @ FEs e 30 fb
550 PR EPR AR b, JoERE A Rt A2 BRI ke (PR TPk R e R ) 2R 9
25, LG B D P B R A R S e B AR , BV SR O I SRR s O T L SCHE R IT
FE 385 W E B AR R A TR A DG B TR e e S i s i 2 A
e, @ W BHICEdE (visible metadata ) ] FH R FRAR H 7R 6 B 7 SCRY , (H Bt e ROE
(‘hidden metadata ) i 5 TC o, UL TC 7 . BV T B EA WA AR G, 7R
14) 57 FH A FT R ot VAR AR B, A AT AR FH— 300 s 022 2K Hh o Bk oo 8 s
AR, BRAE TR K Uk B T JHAH S i M o S A A AR, A RE T LAMERH . SLH 5
JERN RS (a) FrE Aol EEit; (b) iz n8aimmTvimitE; (¢) ok
PEARFR AT RIZEHE s (d) TR R A R FH 8 7 (P E IO

R 1 iz AR M BRGSO s R4 7 BRI At A 36 2o 38 2 A DG FEL ks 1A PR 25 e
R DA SO R R L H BIRR , LA R > I 200 it FH AR A 2R T ke A B
A FRAH S AT B0 SO @ S T G5 L TR s Y R AT DL B R
PR EE SUE SR g ) B3R 2 AR ri Bl 853 [l 98 25 A [ o L () DO AP AR = A 45
AR, (s o H BRI, K2 im] DL S 3N 51 85 i 5 LA 7 T Yy
FiAREER ), AT S GEREE

T£ Michael Ballantine &1, 22 K Je JinHFn [ 22K i A2 A 2005 AR (il ] T K

o RERFIATESS 31 25 3CkAE T ) 5 244 B,

ESBAE AT T AT SR QG [ SR A 1 R

B E T ARG B

CHEBRATFAPE DB SUEASIEETT ) 2565 1(d)(1) SRR VBT T AVEARRIHUE , ALY g Al iz 1k
BEMHL.

Cher Seat Devey, Electronic Discovery/Disclosure: from Litigation to International Arbitration, Arbitration, 2008, Vol.74,
p-375.

Supra note 14, at paras.5.11-5.12.

1d, at para.5.9(b).
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BE S A 2022 2% 1

24 12 AR R A At S IEAA I 3t | I O D) sl R R, B pl R X S AE BN TIAE HE A
B Jm 2 K Je T34 48 1 S AIL LA KA T T R AR E ORI B A 1 — S B A
H DG T E A, Y25 PR e T A5 B B o 56 [N B 220K Je in I, 3k 2645
AR TBE MR AE . MR R AR AR R AR S S i, (B Rk
IR, SA4H KR, JF 7 IR 4,

() $F R P

RGO FE HE 28 ] B S IR 5 B IR R ACR] , 3G B A\ B8 IR UEE A4
HI, FeanAER Il — Y = AR A, R AT DA IR A6 40 5 5 > N Z Al 5 B @
TR B 8 o AR oy A B v ST 1 (B, B A TR P A R A R b A2 AR SR AR
P . HEAERAGKIE B IE, 1R B iR A 2 =5 T AT BE 2 AN LD R A2 R A IR
PG R, JT T RS BRSNS A 7474 4 10 1 o 2 7 DA A IS4 A L
ZAEW Z .

X F XA ()R] LUK U RS AR A e TR 0 7 T R SR 5 AT DATT 37 pRes 3] B
( quick peek ) PR EHRE ( claw back ) PRI, 7EPRE N E BT, 24 AR E# 5 1E A,
BLR B I R AE P PP vh R R e A AR 5 ZEIBURT IR, 2 55 A 22 [ 2o B 7
TEPE 5 J 15 LN ] N 3 38 PR 22t s ) SCPF R AR I o 2 38 A A] DUESRAE A B 14
TR RBLRE B N2 o (B i R P 3 e 8 S A SRR /e ) 268 1 4% (b)) T
PUE T, R N 248 65 T AR A 45 B AN TS , I ELBE S48 2 =5 A 092K B R
BRIE, BRARZCY NG R A AN, 3 F R 98 R i — Y g5 AR A
O RFUFIRALIN ) 55 31 2555 20 06 T A o] A DAL AE (A5 PP AR A 4

(=) HrEX

SR SR B A% U B PR IR ERA% N (native format ), i, SORY— AT
DI ARG 2 AR s IR ds BRSO T A — AU, A2 SO R A =X
PR T AT I 8 TC AT I, PR il R AR B s 45 nnl Ui il e X s s 0B, an
B i I (streams of digital electrons ) 77 2554k il v DA% (4% =X, W1 WORD SC{F:
o# PDF (1.

Aah, AR AR AR BRI 450 T RE 23 28 Bl SR O i R i 1 S AR BUAS
IR U LR 7 T A TS A . (O RPN ) R EPL Y G R A8k
BRI BeEE 5 R BRARIE BE U0 A SR X FE U OE (A 5 . Rl (¢
TR BB P T AR R ) 265 4 0%, O UBOCH i S LLHL B i, 1A 12 )
M A PIDUEERAT B (RFEARBUE) R, BRAEMEIE MR Hig )T B
FEOr L A DL T HE  AETEE A VIR LAy X i iz SC 22,7 (IBA iR

Michael Ballantine v. Dominica, PCA Case No. 2016-17, Procedural Order No. 5, 17 July 2017, Annex 2 (the “Redfern
Schedule” ).

KT BRAETE PR PR A RIS i85, 2 DR L CRIBR B ER P ARR A ), 3 (I BRZRr k4T ) 2018
A5 3 001,45 97-108 L,
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B R A o A AR U s Bk R BB A

) 565 3.12 (b) & “—J7r MF AL T URAE 0 SCH R IS A A B R R B
R AT L B4, BRAERU S5 A\ 50 A 20, S A LA 2 i 0L T, ke
FAPRE” . WIZAE , BT S — DA Sy (sl & 5F e = 258, Ak,
AT P S T B . e, TR SCF LA R S4B ite oo SR .
B MO ST LA AT, 0 (FERA RS2 R 0L T ) PERETT L5
froeE . DI R BGIEE 1) 2% AT fig R4 28 SO X miAa 22 5, L, 7R 180 4%
7 R BB AR E DL 5 — e e dee SO0 T, CIBA SEFEREN] ) F e s k30 ) 2R
N R IE R AT 6 BT T 0 B 7 sl e 2 BB X, 3 ik = i AN 2 A 35 58
FEOUBE B R LA X, DA LIS R R A R A8 T e 2oad T B SR AR (. ©

AN, AT RN AR AT AN ], e in (PR Pk iR e ) 56 8 A Bl &bk
78 10 L SO 0 > DA AR B8 A4 R s Xl LG 3T FAIE X7 3K O AT LA
BORE SO DIEAIE 7R o A0SR S S N [RIAT I8 NS, A8 Iy R i i 2 1
5 0 FL TS AR i el A% =S s o AT UL, SRR s S — e R L AT BOR
B HIA

TE South American Silver 2217, B FI| 4E W7 B R X6 Jy # @2 5 AL “THRMLA i) =
AERIARISC LR . BRI PR Ak ST B AR e LR AE A% (s
SCHF ) ARBGXEE(E B, LAE GRS N X B3 A28 IR M A e 5L ah ks 7 ke 48
B T AUBTRRAS LA, DL s R B S5 B, L B I A RSN L 538 Y 55
Mzl 8., A BEAE X HE A & RS UEA TR R A BE RS, v] B L, @

AN TEAR 73] B B ) 5 S 4 1 — S [ B, 1 S U i R e ) — 380 @ SR —
J7 A B A 7 A5 EAT 38 43 5 4 mT R o850 i e ik =2 SRy, DU A Ak 2 7
hER R R I B o AEX — BB, £ 5 AT RE 23 TA R B2 BRI Y, O B AT AT R sl f i
NG R

(M) #ERFA*E

1tk o ik

MGt P KT I L IR AR AR T B R B A X SRR AN A T B AN AT
A7, KB T B AR B s A . Forp R R R UL ARG Oy v 2 Al A R AU AR R S 4k
HRARBI AT e T Wm0 s TR i Uk , DA =Rl

CIBA SR ) 25 3.3 (a) (i) AREABME . X T LA IR R SO, 3R
D5 2 N AT LR W, s P eE mT DL SR s W ELIR Y SO F A & am] N 44 DA KORT LA ey
B AT M B R ) A 5K

@)  Giovanni Ughi et al., Commentary on the revised text of the 2020 IBA Rules on the Taking of Evidence in International
Arbitration, p.14, https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECCID, last visited Jan.7,
2022.

(  South American Silver v. Bolivia, PCA Case No. 2013-15, Procedural Order No. 3, 14 Jan. 2015, para.7.

()  Supranote 31.
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BE S A 2022 2% 1

VF 20T P ER BE AR Bk il % 7 LA Bh o7 2048 A SO, R EAT T SO 7R T K 4
A8 AR, DIEEIVE D T8 R TR S0 @ tedn, Lion ZZ2EREESE XT38
R, IRZ BT e LS H MR S WU s R S BT SR SO DR A RIS
Rif]",®

T AT Y M T T R SR, AT LA E S B RS RO e A R H bR,
TR P R SEE LTI (1) H ISR, i e 0 -5 ] gE A e i id s
FE N SO TR] B AR DCIG s (2) DA, AT DA o k44 sl e A4 s kb 3 Ao 2, 7T
DU IR RSO R 3% s sl R, sl RS iR e s (3) Kagkinl, iff
FE T BE BRI SO A R B R sl AR AR, T DLk A e nT s At PR ]
SRS (4) SCHZERL, 48 1R 7 A RSB AR ESCEEZE RS, b in, Word
4. PDF 30, PPT SXfFk# JPG X @ 7E Glencore £, i U7 iF oK /R B HLF
A “msg” MERAHR IR R “xls” MR B @

2. TR g 7

T 4t (predictive coding ) &M “ AN TR e F, It AL a8 R,
b8 e S E VA NI S ) JRa o - S DR ES e N T i S M S E 5 0 N (= B L 5 N G T
A SEH A — /NI AT ST AR SRS R P e T oM, IF T AR i — 20 i S
AL R Ayl RO AR B TR B OGSO A R v i 3353 T AR 21 ] 1
TR B B ARG B, DA S = b U A OGS

U0 S B P 5 FH 38 AR 1 B e A A T IR A IS O A LA
A2 AL AR R (0 P S0 2 1) e AR K, St i 2R 3] 50000 17 S0

LSS0 i S AR A 2 2 W B ARl Bl A A D7 vk N, FE B PR e A3 b ml fig
25| KR IR SO R R BT B @R 41 . Fb N, 7E Windstream Energy ZH, HHIH A
B PR O TR ANE A S 20l 2, DA I8 R fErh S8 — S S R e 4
ZEVARE” , TRk T A S, 48 X e (E A2 8] I - Y3 A RR AR IA R
BRI © R B B ] T P R oK, B 2 XTI EE TR AU B, i LA A
TEOL T AN SHE B o AAAE DS i B R 5B A SRRV ) MRRT,
AT C A T A A OGSO, @ AR S R E & T8 R R i s

See e.g., Apotex v. USA, Case No.ARB(AF)/12/1, Procedural Order, 29 March 2013, para.25.

Lion v. Mexico, Case No. ARB (AF)/15/2, Procedural Order No.6 on Document Production, 3 Sep. 2018, para.15.

Roman Khodykin et al., A Guide to the IBA Rules on the Taking of Evidence in International Arbitration, U.K.: Oxford
University Press, 2019, pp.229-231.

Glencore v. Colombia, Case No. ARB/16/6, Award, 27 Aug. 2019, para.103.

Susan H Nycum, eDiscovery: Arbitration’s 800-Pound Gorilla, Dispute Resolution Magazine, 2014, Vol.21, p.15.

® 6 @

Supra note 36, at 185.

James R Hietala, Linguistic Key Words in E-Discovery, American Journal of Trial Advocacy, 2014, Vol.37, pp.604, 607.
Supra note 7, at para.2.20.

1d, at paras.3.29 and 3.32.
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B R A o A AR U s Bk R BB A

T, AR AT AT RE R A o AN T ARG — 5 X ISR A P
FZE W] I , 257 A TEARCHICRE AR S B R AR (8 — B A T e

() BBRAGIESE MR

X R IR R R T P S S AR AT, TR B N R RIR AT LRI ]
T FH ARSI . AR TR A4 B AR L [ PR B AR b (B 7 DU 2, s
A LU N RFRA R 25 E AR B TR Z b

H T LIRS R PR, 2 S35 R eI i A IR s AR R, BV 22 3ok o7 i
78 BT UE S DU P A X 7 A () R gk . 85 F ik St , ik Beih oy 2ok —Jr 4
SN 7RSS i A R e e 45 b A e AR, SR IR S (R sk 7 R AR AR B
(5% ) Bk b FECRE L —Fh o ik ©

X T i SRS T 7R A4 0 24 3N 0l 1 [ S ik e Al LR A R , e 2 ml
P E St ik e ol EL At 2R Pl e o 55 AT 355 DR A7 AT AR SR B E AR G P 1Y
TEHE B (spoliation ) X 75 A LT~ 3C4F , 2 il LR ARSI TG . AN, B SRR
A7 BURAARNE , X T B 5 SO ORAT SCI5 B ZERA TS o CBIR RS IRIA N ) 26 37(F) %
AWM RE , BRAREBAE R BN DL T RBEABEIN o 3 AR s I 117 A A
F B TR B RGURA R A BT AR B2 G A AnAL T o

TEFE PR, AR A S5l AT A A O R . © A
AR 25 5 B U, 375 D) S A0 e e A2 38 m T LA fin 2% FH 648 07 T A9 A5 . (IBA IIE
PRI ) 565 9 2550 8 FOHLE , SR AREEEIN g —J7 G f NAEBCIERE ¥ ik = 38 5, fhk
JEE T AE DR TE RO (AL AT A PRBGIE 177 A A a5 BOUEAT e i 3% ) B9 20 BL IR X 2%
TEIET LA I8 PRI R4 i 2% A S PH ] DIV B 2 2 AR AR it
W R R U BEE SR 7, AR EREE AT LA I8 iR A RIEARN 28 . ke, 24
S N RIIEE D 3 36, BESROKE L SO A e s s QAT H s T RE 2 S BURAHE T,
BRI RE RGN AEXFIEOL T, R T7 vl DURIHF 0 —BOSAS , miis Rk Jr b 4
HRIELRE ST N 75— s X I — 22 KN Y A o

s CIBA SR ) 25 9 26505 6 3, AR = AR MR g Bk 19 A3k, A 4
A B AR, DU kg T LA R ASMIHERE o 92 E FE E PR, frEJE R THEAE
AT LS H 78 S35 19 B2 T7 1AM E P o E A AT o

FERFVRMETR ZaEI” EAHEE . fEEBRPERS, d T Y B HA L
P28 54 H 8 BRA TN L3 SR A T ) DG RS 550 B I 5 AN B AT R 32 i T AT M
AN 32 B2 A

Supra note 36, at 185-186.

Zubulake v. UBS Warburg LLC.217 E.R.D. 309 (SDNY, 2003).

Z UL C1CC RN ) 25 22 2658 13K, (LCIA BN ) 25 14 2558 130, CAAA [EFRFDEALIN) 25 16 2555 2 5.
Supra note 14, at para.5.25.

1d, at para.5.31.
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T | [E Breg F sk B B FIEHE IR TR B by Xt

(—) HIEHRE—AR RN S5 H N EE A

1. F3E = — AR LA 04 B AR E R

SR FE B A i Hi A0 s Tl 8 4 3 T il s ML) sl v A B ity
KA PR, A e A E A E A M E AL 1 kg s i R 8 5E 3 1 B A
WA Y

CRTAR BRI R DGR ) TARLHAE I AL I 5 8 3, an 2Rl e L T e
TR RO TRE S Al A 8 A BV ER R AR s R 24 DX TR A AT A SO R R T
KA A BOARLIRI AR B AU i A= S5 ] BE 2 BN %4 v T A — BN —
FETE TR T3 o PR AR 2 DR o vl 54358 IRD RS 73 A1 Bl il 5 6 7 o

P PR AP P A A UE S U R AR EATSORIE T TR R, I8 S R
A — PR I A7 A 5 F e R B RRIR T, FUR TR AR P S o 2 — 4k
RN, B2 A 3 P A RN s AT R IR AL BRI AT . CIBA GIESE RN ) w5 UERY & X
AL LSO, AR UE s — JBOUN ) R ] R s , E A, A6 5 A5 Ut 78 13E
FEIAIE L (JCI8 R 4R SR 2 fL 3~ 3R ) Ip, AR A e 5 1 AR S | H v S
AJF [FRE, PR B ER AR ) 25 4 2 CIEIBR s B SO s i 35 1)
55 3.12 B8 HLE AL TR (4 H 7 D7 2 A A E 1 R DA A T B A AR s ) —

2. R — AR N 49 1E A

JO7 e} FE| BRASE B Arh 6k Pl A0 ) S R TR () T LA S R A i ol e 7 1L
) e A L A5 i) S A D ) LA B RS b i e LA 22 T

P B D) e 545 ) P B SRR VA X LIRSS TR (R RR ) i B 2256 . (TBA GIEAS
FUI ) 25 9 2555 2 3K ¢ WAL , Y /R R R 1Y A5 UERE A G BRI, A3 g 7T L
TEL TSR IT A 7R TR, 32 LU B U A R B . HC Al R Ut R B 1R [ A o, 3 A2
FUE 7R BRRE P A PR AN B 2 SR, PP EURE IV 1% 75 T8 T R B9 H 7 2 15 ] i
X R ZRTT T INAS & B G o X — R R B3 2 At 7 X 2 5 AR &R B2 09
AT REF 25, 15 B UE % T REA SR A TR A SR A AL S 2 [ P @ L, e
BALTHEERE ) 2 6 AW EOR, 7 IR Ml ol 7B E% i & B /R I, AR N5 SR
B IR B

Michael E. Schneider, A Civil Law Perspective, Forget E-discovery!, in Electronic Disclosure in International Arbitration,
David J Howell (ed.), Juris Publishing, 2008, p.30.

John Beechey, the ICDR Guidelines for Information Exchanges in International Arbitration: An Important Addition to the
Arbitral Toolkit, Dispute Resolution Journal, 2008, Vol.63:3, p.88.

Supra note 14, at para.3.13
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& [ RSB PO TG R SRIES R T HEA T 09 B AR RS 0 T i SRR TP 7s i 4
AT, AR B 1 3 U A [ PRt B A bt i BT s, S B, (IBAIE
PR ) PP 526 3 ACESRAR MY f ARG R b, FRRCEAE s B, I — ek
WE . TERCEERR b, 2SS 9 25508 6—7 FOMLE , R 2 A it B B I , FE 46 ik 4
7R ir4, PTRE MG A AR E AOTH G R . 28 8 FHLE , WA MPEUE N —T5 3 A7
WG Py i =2 35 058, AR RIEE T A DR P 9] (B A g PRTEBGIE T 7 A ) s e A
KEITH ) B EC XHZIE T A% . e Bom A, i b A 2 s i 27 )5
—J7 G N IREEANGEIR IR B, 7RI i S8 R AR 0 T, i ] AR E
1R R

TS B R e U DA [ B e 8 o 1 o e Py AN M A R80T 125, 78 (TBA TESE AL
W) S MRS BIRh L, RSO T LR T gk .

WA, el PR B A S A R X6 B~ TR 30 1 75 ) RS, 17 5 3 S P A R R 5 A 1
Z A ph 5, 102 FE PR AR R A FEAN(EE SR .t TS 5% BA AR RREE S 5=,
TERARSAFRIRR i, AR AR E 75 B0 AN R LA S Z Rl e

(=) BFIEHREH TN R EE

—LEE AL R W BRLE , AR P ] 23 T R TR T4 2 0, AR LS
P T ] 7 S R VA T I A @

TEFEFPRE R AR B N AT BB ) AR S 4 RS LU )
R A IR R R AR 1, 2 m) LA el A R Ry A TR 2 2 N Z (RN R
SPERRFHAE . 75 2010 4EETT (IBA SRR ) I C B8 al AU 5 24 S ik
JE A0 B0 HEA T DI R , DACSE Do/ ol IR PP A v 2 S N Z IR A T 20
PP HAE @

HL Rl HH 8 1) i A A2 ek DA R DR S50 ) B0 TR T e =2 b 1 ekl 52 2k
MZ MRS 5#HRAARFRER, G AA T REsZ L5, I E PR i 7IEds
H 7R SR B AT PR SR LAY o W IH , FE AR A A9 B IR R B TR 2
RS KU AR T IR AL E o Hedn (ARl TR i ) 28 3 ZAWIHALE 1T L Tk ds
Pt ima TR RSB AR (EPRRTS AR ISR SUE AR AT R ) 28 1(d)
(3) ZME, BB BIE, JCHGE LA 75 BB U R B9 A & 53 AR F 641
KT PN TEAE R A T ORAF IR S5 R N 47— H R 2l b B
Wi RS T AT AR B [ L A B 2 AR AR B e Y 1R 9 a7 S 4t 1 DU A
FUEHE R R, XTSRRI F A —E S M, nl S R RE
FE

i 22 SR A S IG5 i T LR ORAT 5 DR A ARG , PR I3 04 1 7R f0 e B2

6D S0 CHIBEIEVFATIN ) RN 26(f) A1 (el REIFURIATRSS 31 ARSCEIE ) 45 2A.2 A% 2A.3 B,
® (IBA IEFEFIN ) 55 2 4.
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SR (A2 S a5 ok ), e i R T 2, i IEdE R AR 2%, AR %
I H FIES s B RAR 5 G E A T B 053, Bt ARG 2R im) sl 1, R S A LA B
ProE 55 55 SRR AR A — S [ PR B Pk SR FT R 44 , LN, 7 Bilcon £+, 14
JiE BIF T IR S e IEAE DA T A -FE /R R T, HET an el 46/ NSO 59 4305, sk
A OCATUE H R A AR Y[R, B QAR B F RS HOMIE R R g R 5 VR A S8 2R 1) 45 5 2
e ®

(=) MUPS—FRE: LRIBRTE?

FH G B4 0 00 % 48 e T DASRE TR P B4 A 9 DL e e B R M o R I RCR S5 A 1E,
HOAT R B3 A N E R AL A9 B85, TR R ok AR BB SO 18 B A5 E /R R e A
DX, 0 1 3 il [ 5 T R 2 7 B8 22 A N A FRURS:
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Abstract: in the practice of international investment arbitration, e-documents are treated
as special documentary evidence. The particularity of e-document has brought challenges
to the practice. There are different responses to the issue of e-document production from
domestic civil litigation to international arbitration, but there are still many uncertainties
about how to deal with it in specific investment arbitration. The production of e-document in
international investment arbitration mainly involves the issues such as the scope of production,
privilege, the form of production, search method, cost distribution. In international investment
arbitration, in order to meet the challenges from the particularity of e-document, we can first
apply the general principles and rules of document production; Secondly, it is wise to agree
on the specific rules of e-document production as soon as possible in the specific procedure;

2082015 4 “ROUFIEANEMRE” 55 112 Z5M1 2020 45 BT RFIER e 26 45-48 45, X F HBIEILEF T IR %
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Finally, the international investment arbitration circles should further reach consensuses and
formulate appropriate rules carefully on production of e-documents.

Keywords: production of document; e-document; documentary evidence; international
investment arbitration
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Abstract: One of the important aspects of the judicial supervision towards arbitration
is to determine the validity of international commercial arbitration agreements. It involves
several stages, from the determination of the “international” character of an arbitration
agreement, to the choice of law and to the application of law. With the development of the
Chinese international commercial arbitration industry, current laws cannot fully meet the
ends of the practice, and the judicial practice also reveals several issues for reflection and
improvement. On 30 July 2021, the Ministry of Justice published a draft of Arbitration Law
for public comments. Article 21 of this draft changed a lot when compared with its counterpart
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in the current Arbitration Law. Due to the fact that Article 21 will be an important legal basis
for courts to decide the validity of international commercial arbitration agreements, the author
will also make some comments in combination with the latest international legislation and
judicial practice.

Keywords: international commercial arbitration; validity of arbitration agreements;
judicial supervision; Amendments of Arbitration Law
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Abstract: By analyzing typical cases, it can be seen that in order to deal with the
relationship between "the place where the award was made and the place of enforcement"
and the relationship "arbitration and award" as well as to balance the relationship between
"arbitration and litigation", the Hong Kong courts have adhered to the principles of finality,
international comity and narrow interpretation, only reviewing whether the arbitral award
violates the public policy of the place of enforcement, while emphasizing that the losing party
cannot seek a second argument at the recognition and enforcement stage, and avoiding as
much as possible the trial of factual issues found in the arbitration. In specific cases, Hong
Kong courts attach importance to procedural justice, respect the cultural differences between
Hong Kong and the place of enforcement, and try to find a balance between procedural
justice and the purpose of arbitration. Under the background that Hong Kong attaches great
importance to procedural justice, both the arbitral tribunal and the parties should pay attention
to the due process of arbitration in cases involving Hong Kong. At the recognition and
enforcement stage, the mainland courts should learn from Hong Kong and try to avoid abstract
interpretations of public policy and write down the reasoning process in their decisions.

Keywords: Hong Kong; public policy; recognition and enforcement
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Abstract: All the major arbitration institutions have stipulated the emergency arbitrator
system in the arbitration rules, but the actual implementation effect is not satisfactory.
The main reason is whether the interim measures issued by the emergency arbitrator are
enforceable or not, and the legislation of most countries or regions is still inconclusive.
Whether the interim measures made by the emergency arbitrator can be implemented is
related to the status of the emergency arbitrator and whether the interim measures can be
regarded as final. China’s Arbitration Law (Amendment) (Draft for Comment) simply
stipulates that the parties can apply to the emergency arbitrator for interim relief measures,
but there is no provision on the status of the emergency arbitrator and the issue of subsequent
implementation. In order to reduce the implementation resistance in the future implementation
of China’s emergency arbitrator system, it is suggested to refer to the practices of countries or
regions, and clearly stipulate the legal nature of the emergency arbitrator and the finality of the
interim measures made by the emergency arbitrator.

Keywords: emergency arbitrator; interim measures; Arbitration Law (Amendment) (Draft
for Comment); implementation
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Abstract: Establishing the principle of good faith in arbitration law has the logic of the
times to enhance the credibility of arbitration, the theoretical logic to legalize the morality
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of good faith, and the practical logic to regulate arbitration for breach of trust. Foreign and
regional legislation on good faith arbitration, legislation on the principle of good faith in civil
procedure law and the practice of stipulating the principle of good faith in arbitration rules
have provided conditions for legislation on the principle of good faith in arbitration. In view
of the abstract and general nature of the good faith principle, it is necessary to standardize
and make it concrete. The system of rules on the principle of good faith in arbitration law can
be constructed at three levels: the purpose of arbitration, the process of arbitration and the
outcome of arbitration, i.e., establishing the duty of good faith in the purpose of arbitration,
the duty of procedural promotion and cooperation in the process of arbitration, and the duty
of fair award in the outcome of arbitration. A party that violates the principle of good faith
will face liability for repudiation of the conduct of the arbitration, for costs of the arbitration,
and for tort damages. Arbitrators who violate the principle of good faith will face legal
consequences such as disciplinary action and civil and criminal liability.

Keywords: arbitration law; principle of good faith; good faith arbitration; fraudulent
arbitration; arbitration order
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Abstract: The resolution of disputes through arbitration proceedings is based on the
premise that the parties have reached an arbitration agreement. According to current laws and
regulations, the arbitration clause of the principal contract cannot be expanded to apply to the
collateral contract, which in practice, makes the principal contract and the collateral contract
unable to be fully and efficiently trialed and resolved in one arbitration proceeding. Therefore,
the proponents of the expansion theory of arbitration argue that the arbitration clause of
the principal contract should be expanded and applied to the collateral contract, which is
reflected in the Arbitration Law (Revision) (Draft for Comments). The author believes the
theory that expanding and applying the arbitration clause of the principal contract to the
collateral contract under certain circumstances has its practical requirements and rationality,
but the parties’ autonomy should be respected. If the parties to the contract specifically agree
to choose litigation to resolve disputes, it is not appropriate to apply the principal contract
arbitration clause directly to the parties to the collateral contract.

Keywords: arbitration; jurisdiction of arbitration; validity expansion; autonomy of will
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AH A SR 7, H T A 3K ] N S5 52 0 1) FL > Pl (seats of arbitration )
WRUSEAC NI | b s B AT H N B © 3 AN b s 23 S T30 [ hnas
Frus GhERAE L H s E (k) BRI R R P, AT 1) vk B B A S A
FURBIBR, BRAE S A 205 . © SHERT, B (PR B) 25 73 4 B T ik
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Arbitration, 2013, Vol:30:5, p.531; Cole, Sarah Rudolph, Revising the FAA to Permit Expanded Judicial Review of Arbitration
Awards, Nevada Law Journal, 2007, Vol.8:1, p.216.

(® 2021 International Arbitration Survey: Adapting arbitration to a changing world, http://www.arbitration.qmul.ac.uk/
research/2021/, last visited Jan.8, 2022.

(@  Arbitration Act 1996, Section 69: “(2) An appeal shall not be brought under this section except... 69(3) Leave to appeal shall
be given only if the court is satisfied (a)...(b)...”
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©  Singapore INTERNATIONAL ARBITRATION ACT, Section 49.

R (RFVFIAEEIL) U, https:/www.legifrance.gouv.fr/, FJ5 iRl E] . 2022 4F 1 A 8 H .

) Switzerland's Federal Code on Private International Law, Article 190, The award is final from the time when it is
communicated.

(1 International Chamber of Commerce, 2018 Financial Institutions and International Arbitration-ICC Arbitration & ADR
Commission Report, https://iccwbo.org/publication/financial-institutions-international-arbitration-icc-arbitration-adr-
commission-report/, last visited Jan.8, 2022.
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William H. Knull III & Noah D. Rubins, Betting the Farm on International Arbitration: Is it Time to Offer an Appeal Option,

American Review of International Arbitration, 2000, Vol.11:4, pp.570-571.
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R IR K B ATT T IR Table 22
Hask, R T, R R E <5y Barrier to ADR Use(in percent)

B BT AR HARIEA BN, §1 Barrier Mediation Arbitration
YR BT A5 75, B 2Y A8y Hiske f) No desire from senior 28.6 35.0
W FRGX TR AT e R e e
N . N Too costly 3.9 14.8
BRI AZ AT AR SN complicated 46 9.9
BT b R A S i Nonbinding 40.9 —
RAE LR, A% E M EEL  Difficul to appeal — 54.3
"X T ADR @l S 3 AT 898 ) Not confined to legal rules 28.1 48.6
KIR, 325 606 42 AR i A #n g0 Lack of corporate experience 24.7 25.9
AT Bk 54.3% 19N FR, R iR 1;“:;”1“%“6“ ofopposing 455 g
ar

(R (R B P RN IE LA S PR R Results in compromised
A EEU% ) ® ﬁg%%ﬁlzﬁ@?ﬁ Bﬂﬁgﬁjﬁ outcomes
KRINZERSE AL (WK —), i%JEd  Lack of confidence in neutrals ~ 29.0 48.3
W Sz e e AR R A R Aok Lack of qualified neutrals 20.2 28.4
P EURHLE B = H R — R, 5 Risk of exposing strategy 28.6 —
FEMN 40% %1 64% A5 (WLEZ ), E—: 1998 41 ADR &5 A & 4R E

39.8 49.7

Table 24
Barriers Preventing Frequent versus Infrequent Users of Arbitration(in percent)

Frequency of Arbitration Use

Barrier
Very frequently Frequently Occasionally Rarely Not at all

No desire from senior management 14 32 32 42 10
Too costly 0 14 14 18 0
To complicated 3 5 7 15 0
Difficult to appeal 49 64 55 52 40
Lack of corporate experience 6 16 22 32 1
Unwillingness of opposing party 83 70 74 62 65
Results in compromised outcomes 34 55 51 55 48
Lack of confidence in arbitrator 29 44 45 53 48
Lack of qualified arbitrators 20 30 26 29 35

B =: 1998 F AR FE & RN S AL ERMEHI A E R PR ERS L E E

@ Lipsky, David B., and Ronald L. Seeber. The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of
ADR by U.S. Corporations, Cornell University, 1998, p.26.
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Chart 3: What are the three most valuable characteristics of Internatinal
arbitration?
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Enforceability of awards
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International arbitration: 2006 Corporate attitudes and practices, http://www.arbitration.qmul.ac.uk/research/2006/, last
visited Jan.8, 2022.
Axay Satagopan, Conceptualizing a Framework of Institutionalized Appellate Arbitration in International Commercial

Arbitration, Pepperdine Dispute Resolution Law Journal, 2018, Vol.18:3, pp.324-390.
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2015 International Arbitration Survey: Improvements and Innovations in International Arbitration, http://www.arbitration.
gmul.ac.uk/research/2015/, last visited Jan.8, 2022.

2018 International Arbitration Survey: The Evolution of International Arbitration, http://www.arbitration.qmul.ac.uk/
research/2018/, last visited Jan.8, 2022.
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David Frisch, Contractual Choice of Law and the Prudential Foundations of Appellate Review, Vanderbilt Law Review,
2003, Vol.56:1, p.74.

Bowie, Jennifer Barnes, Donald R. Songer, and John Szmer, The View from the Bench and Chambers: Examining Judicial
Process and Decision Making on the U.S. Courts of Appeals, 1 ed., University of Virginia Press, 2014, p.63.

Steven Shalvel, The Appeals Process as a Means of Error Correction, Journal of Legal Studies, 1995, Vol.24:2, p.423.

Glass, Molders, Pottery, Plastics and Allied Workers International Union, Afl-Cio, Clc, Local 182b v. Excelsior Foundry
Company, 56 F.3d 844, 947, 7th Cir, 1995, para.7. %51 A4 B . CEPRRETS P 2425 BRI R EEIFST ), AR H AR
2011 4R 5 179 BL.

AT&T Mobility LLC v. Concepcion ET UX No. 09-893, 2011, pp.12-18.; Hall Street Associates LLC v. Mattel Inc.i, 128 S
Ct. 1396, 2008. p.7.

William H. Knull III & Noah Rubins, Betting the Farm on International Arbitration: Is It Time to Offer an Appeal Option?
American Review of International Arbitration, 2000, Vol.11:4, p.531.
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Abstract: The finality of single-instance arbitration has a long history in commercial
arbitration. With the rapid development of international trade, this concept has gradually
revealed the lack of remedial channels in international commercial arbitration, leaving
breathing space for erroneous awards. In order to correct erroneous international commercial
arbitration awards in a timely manner and to safeguard the parties’ right appeal, the legislation
should give parties the right to appeal in pursuit of just values. And the system can be
designed to reduce the damage to the efficiency value and finality of the award. In this regard,
it is proposed to establish an Optional Appellate Arbitration Procedure led by arbitration
institutions, and to continue the traditional value of arbitration by clarifying the conditions for
initiating the appellate process, strictly selecting the members of the appellate arbitral tribunal,
regulating the matters to be heard by the tribunal, and strengthening the time limit and fee limit.

Keywords: appellate arbitration in international commercial arbitration; finality of
single-instance arbitration; party autonomy; substantive justice

(RfEHRE: SEIE)

125



2 TEETTR YN S T N ITE S

FETRAFENRS ABEEETH

NERE WHETRELARFERETGAEEREREH MR LB F OIS EEA.
ZEMRENTREERTFIRAABN R e ® T (Lxam A FZHE) THET
WA F 5 A EAF A RBARR AR, BT R T &R T B R85 4 35 A AL T A A A
WREW T Z A, WREAE AT G N EAFBARE B BAERON E % AL B ALt R
SANEBREWRLEFETREY N, AXABETRELAAFEFT o AEENESL
TR FVE R RORSE RATRIE, SFEH ZITAT.

XEER EREENE AFHAERE BEEER FESm AFER

USRS /A NS S TR R WANESE S Esl Ui g AR U S e R U] 7 = S (BT
PR 5% A LI S R A6 52, M RR SR AN W RS PY AF5 AR — SR AN E i e [ Bl v
(14 SRR TG , A PR 2 B ELA S ) PR I ) 2 L, FEARR SO AN W R 82 PY R
ARG A AT~ ZARIR B4 K, OB B — 2 ML S 451, T LA B [ PR BE AR
) 4 Y- 1) PR S5 S A 45, oA B B 0 AT A A A R o5 < i DR ALl
Fio ARSCE SRR sE SR BN m RS P A AR — S SR HEA T ) 2, L B F
R4 i, B AR SRS Jm S AR S e B AR 2 S B A RE MELA T 2E0AT

— RBHHE

(—) |EEZX

1993 4F, B PUaF G AR ( LAF @ FR SRV R 3 “gEHig A7) Tol [ EH AR
e A FR 2y ] ( Confinamiento Tecnico de Residuos Industriales, S.A. de C.V., LA T fij #%
“COTERIN" ) JJ5 M\ 25 P4 AFE SR BE 5 Iy 26 0% S e 467U N ( San Luis Potosi, LT
AR “SLP N ) MBUM KA T @Bk Y sy (LUR R ") Ry

*RSCER AP E B e (BB BTG ) T F BB e R o v I B 2V R A X i AT T
ST [ R i R i DUR 2 [ PRIE DT B 0 1 A S I B AR AR 00 F R R . A SO DOk [
PRIEOE ST AT A BT S, PP ] B0 2o id T 5 ot IR BAES RS o A%

126



LR EASFERTERER

A ] -l 3 AT o 78 B 37 T s X e s i/ ik, ©

ARV EFE R A SR Ay A R 7] (Ecosistemas Nacionales, S.A. de C.V.) &3
FE| g5 7 3483 7] ( Metalclad Corporation, DL R fijFR - “Mdr s 4" ol “HIiFEN”) /Y
)42 A W P B T8 7). ©1993 4F 9 e K15 SR VG BFIBCIR B B3 RN M 7 B BRI I
ARG , M v S 1o 25 P AF [ A AR S IR A FR 2 7], AR 4 ARSI
COTERIN, M i 34 COTERIN 54 19 W 7= FF AT Ik, 1078 SLP JHJKGA /R R B% /R 1
( Guadalcazar, LA FfAifR “G ") JF RS H 5188 T/E.©

(Z) #IR1TA

HTWFoE 2R IA , S b i e b R LR 2 R, H it vEhb v T K2, St g nl
Aefa M G A DA% 4, ZIEm, H COTERIN B LIK , 24 b B AVET X 1 37
AR NPTIE Sh A AR B o MERE va SRR, 45 PU RFBCH Y 61 85 [n] FLORE , My v S flii
P4 T A U FNE 5 L i (R, T VP T R 2 Ho 5 B DA AT R 4R
A HEAET HAVF T . SR, 1994 4F 10 H, G UM IR wa S5/ G i @ik i
AER H A R . [FAR 11 MR e 3 ) G BB AE 1 e/ ] Hi R, Ak 4L
FF IR 8 T4, @

1995 4% 3 H , My e S 50 s S i e A A T P e AR, T =Xl 21 i
FHEE, SLP MMEBUNHI G TBUNWS S TR EIESNWA L, RIREEEIRE E , 20
BOA PR, MR v S 5 S5 VY BRI UM AE 1995 4F 11 H I8 pEM s B (LAT ]
FRCHMST ). BMSHIE TP RO SR I AUE T MR rOSIETE I SRR B N R A T
29 55 AFE ST TR Y Mo Fh i 22 vhsth iy a7 SRR WA R S A RWTBE &
B4y SR 2SRRI L2 Skt 7 BRSBTS A 2R 4 L © TR
BORBEARAS 25 VYRR 3t 7 UM A TT o SLP MNBUR AR S S PMSGR A, IR IMSGE R
[, © G TTEURAE 1996 4F 1 H 558 P4 AFBCH T 5% 55 M v SE AR A0 DML ) 58 7Y 5F
LB T IR R R B S 5 A AR - M v S B Ak S is B LY RS B
11999 4F 5 H Jr fifiehi . @

1995 4 12 J, G TBUNAETT IS S E A T RE v S i 22 i in s i i/r
AT IR, DA A R S AR 2807 T J U b AN A7 2R, B L T AR v A4 X 1
VFAT R BOER o SE , MR v Il 32 7K S5 G B AH G TA R ol A T IBURE 7 I AR M A b
WARRAS G TTBUN S VFATIE, G T BN M FRARERE s S Ny B 4T 598 35 AT IS HR A
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TBAT RAEAZIAT AR AT REAEAERIRAS (the status quo ante ).

1d, at para.115.
1d, at para.118.
1d, at para.119.
1d, at para.120.
1d, at para.121.
1d, at para.122.
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] F Invesmart VFHE 5 45 G214 , AR G A i A 043 9% 3 e 4% o ok A b g RSB A S 55 4
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W15 W B ZOR A A5 A IE Rl E R i R 2 — fE— e B LN T 48
EER s E AR T 0 S . — 7T, B EEEORIFAE NAFTA 55 1105 25248
TERR B SRR B E 1Y X 55 . NAFTA TE45 18 5 T A 1938 I BEAUAUE — ek 55, 47
DL A BN - 5N IE R B bR, 2 5Eiz SOtk , nTRES | & “FEERALN , AR T 7R iE
il A SR . Dy — 7 I, 38 B R BR AR G A [ PR AR e il AR e b AN R T
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S HAR Wy TR R 7R AR 28 Pk R R R A R b NS OB RH LHEAS f
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ARG, 2001 4F 7 AKX, NAFTA AWM RS Z RS EA R, AT 5AIER

See e.g., Arturo Borja Tamayo, The New Federalism in Mexico and Foreign Economic Policy: An Alternative Two-Level
Game Analysis of the Metalclad Case, Latin American Politics and Society, 2001, Vol.43, pp.67-90; Chris Tollefson,
Metalclad v. United Mexican States Revisited: Judicial Oversight of NAFTAs Chapter Eleven Investor-State Claim Process,
Minnesota Journal of International Law, 2002, Vol.11, pp.183-232.

See e.g., Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ARB/03/29, Award, ICSID, 2009,

para.178.

Invesmart B.V. v. Czech Republic, UNCITRAL, 2009, Award, paras.272-282.

Glamis Gold, Ltd. v. The United States of America, UNCITRAL, 2009, Award, para.580.
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F 25, AR A YA TN o © 33k — W a5 ) S 2 Ak S 5 4R A9 S B P A T IR R

FEAPFRSL G I, AR S A2 5C T ] OO A B WL 7 i 22 1 L B4 9%k 2 1 v
BB R AR A R A A 4R 5 MR 5 S AR S AR S AR T Y
FE X380 AR AT AR A IS © A P 4t 1 T B , DA AR T ST 4 Pk b
FHAFONE 5 A28 IR RRB A E TR N —iR , RN B AE IS T R ) EL A R e . @

TESRASEE I AR E— e B DAL T EPRE U rh AR S i) & J8 . 2004 45,
YEA NAFTA 4624975, J¢ EAINE RIS /G H08T T 45 A B4R 8P AR , SRl AE e/ H B
. @ 3£ 2004 4EXNGHE P ETEA (Model BIT ) FIIEE K 2004 4F 41 #7474 P
FEJEA (Model FIPA ) S FAE S A i e ik B LR BRAE WO K7 1T« e —, 2 A R AR
IAE T 3K, 35 H T RSO R I i ZE 1 DA S AR A e, HLIA e i R Hp b 25
RRFAT Ry X B8 77 A T 70 TET 28 5 52 M) L SBRRFA 7 SR %o 458 W 38 S L R 0 1 7 e R
BORAT R W AR R 2, IR R BV 4R 29 5 i S A it ol — 2R 47 it 0 S I8 ¢ 1) 28

Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania [I],
ARB/05/20, ICSID, 2013, Award, para.533.
North American Free Trade Agreement Notes of Interpretation of Certain Chapter 11 Provisions, http://www.sice.oas.org/tpd/

® ®

nafta/commission/ch11lunderstanding_e.asp, last visited February 2, 2022.

Supra note 1, at para.103.

See e.g., Alpha Projektholding GmbH v. Ukraine, ARB/07/16, ICSID, 2010, Award, paras.408-412; Occidental Petroleum

Corporation and Occidental Exploration and Production Company v. The Republic of Ecuador, ARB/06/11, ICSID, 2012,

Award, para.455.

See e.g., Accession Mezzanine Capital L.P. and Danubius Kereskedohaz Vagyonkezeld Zrt. v. Hungary, ARB/12/3, ICSID,

2015, Award, paras.172-177.

U.S. Model BIT, https://ustr.gov/sites/default/files/U.S.%20model%20BIT.pdf, last visited February 2, 2022; Canada Model
FIPA, https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2820/download, last visited Feb. 2,
2022.
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JE, RIS A R D1 B SR 5 5, [ PR BT v i DR AL A4 L E S ML B A —
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(e, M5 SE TSR A — € 22 DAL AF 49 B Eco Oro ML 23 RlRAHE LML I
[l — 5 ], ST 2008 AFZEAE ) CIMER—RHME LI A i S5 B ) Pk, i 58 b
BBEAE 2019 A Ty 4 5 A0 76 [ PR 5k fo o A N Y R AR BUR B A ik g 2

1% 2004 4F: BIT JEAKHE B £ 4 255 a 3K, 52K 2004 4 FIPA JEA< P4 B.13 (1) %5 b 4%

J21E] 2004 4F: BIT JEAKHE B £ 4 255 b 3, INEEK 2004 45 FIPA JuAKHE B.13 (1) 5 ¢ 4%

fhn, (O E—EIEERGA B YE ) BUET) 28 3 4, i HiHRs e ) WUEB) 58 2 4.

KT NFE AN IERFB AL, 2 0 (K S InE K e m 25 52 e ) 55 8.9 4k KT IR AIAME L A9 E
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KSR, © R TE 2021 47 A0 i SERDE Fhs th 181 45301018 P AN BE bk 4R
I FE A I 45 AT L B A3 [ 7 LR IR (4 PR O 5 1t 1) &M 43 9 2 S £, ©
IS R T 45 FE3 RO D SR e SHEDE . © T 00, PRt e otk b, 4538 R R A
5 HMNEBETEE PR AP G 2R AR 2R T B

i Lk, BEE BRI ST AR S A% R S BIR BERE I A9 AR 2 $E T, [l B g
GBI PR R A 2 SO [ P 8 A gk DR A LA el B B E AN B e . — ST A B
P R [ PRAE BTG BRI S TR RN v S B SRR AR SO RS AR TE
A JEH 55 R AP LR A AN, 5 A [ B 503 B [ BB ARBUR A
BE UM E B A B F 2O AR AR AT AL BBz E RO B BT e ARHE SR
EMEISINEVIE P

Abstract: The Metalclad v. Mexico case is a landmark case in investment arbitration
history. The Metalclad Tribunal concluded that measures taken by Mexico’s local governments
had breached the FET standard and the expropriation provision under the investment chapter
of the North American Free Trade Agreement. The Metalclad Award had led to a widespread
debate on the imbalance between public and private interests under the ISDS mechanism.
Moreover, the Tribunal’s views on the FET standard and indirect expropriation had a profound
impact on subsequent treaty practice and arbitration practice. This case comment reviews the
factual background to the dispute, addresses the main legal issues, summarizes the Tribunal’s
findings, and provides concluding comments.

Keywords: international investment arbitration; fair and equitable treatment; indirect
expropriation; environmental dispute; regulatory power

( RfESmLE: KIFERE )

Eco Oro Minerals Corp. v. Republic of Colombia, ARB/16/41, ICSID, 2019, Procedural Order No. 6 (Decision on Non-
Disputing Parties” Application), pp.7-14.

Eco Oro Minerals Corp. v. Republic of Colombia, ARB/16/41, ICSID, 2021, Decision on Jurisdiction, Liability and
Directions on Quantum, paras.826-837.

See e.g., J. Benton Heath, Eco Oro and the twilight of policy exceptionalism, https://www.iisd.org/itn/en/2021/12/20/eco-oro-
and-the-twilight-of-policy-exceptionalism/# ftn2, last visited Feb. 10, 2022.
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ASCHELL “Renco VRABE 2" 5w A 45 B ARk S A AR BUE, “Renco Ak
BRI T 2 0T5 G X S —— SRR B I HEIX ( La Oroya ), ARZE T BT 4,
B 7R . Xz SR AR AT Bl T FRAT TR A [ P43 ¢ A 8 e 78 A5 08 T 1Y)
DR, ARSCHENE TR 5 s AR S AN 5k DA E i E B, 2
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—. “Renco iFf&” F#fik
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Renco 5 A FIBRE 2 8] 4% 0T R 2 (A AL , 433118 1CSID i Ml PCA fhik, Forr,
ICSID i © FFUAT 2011 4EFHFRZAE 2016 4FJEE LAARIHE FEIFLE 1Y LA 1 9 445 ; PCA fif
BEM QIR T 2018 45, EAHEMIEF b R, A SO 44 59 40 B 35 B4
“Renco JFFE% (1) (ICSID 1) JEIFH.

(—) ROIE=

T 20 Ak, BB AT T G ) 8 — B A2 S E PR A 202 G 2008 4, i
DXl B 76 26 [ RARRRE ) 2o R AR “ Bk REIEI T o ks, ZRiETR . “85
ARk, BB ) B — BRI RS VR . BRAE IR 99% LRI A BEAT o
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T AT R VR T A6 A S B HAH S A 858 B A I T JR i — R 51 R B8 20 Yl [X 0
I RSN 1997 4F, BB TA1Z9HY Renco 23w LA 2.47 AZFETCHI M4 AL
“ 185 A F] Centromin 3K T 2 4 @G M E Ak ( LUF fAFK Complex ), bl 4 HA%
T2 T AT TAER (1) 42 95 T/ ¥ Doe Run Peru ( DRP ),

BBE [ IR KB, 7F Renco ELAEJBIFHXNA K 1iE 8 TAEZ /iy, BhE BUMFE
20 N R R U T3 22 J T AR T B, SR R IR G T e, Bl B
JIFAE 20 20 90 AR wI i i T A S 28 W B AT B B AR S Sh A RSk 1 (A
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Italaw, The Renco Group, Inc. v. Republic of Peru (I)ICSID Case No. UNCT/13/1, https://www.italaw.com/cases/906, last
visited Dec.13, 2021.

Italaw, The Renco Group, Inc. v. The Republic of Peru (II) PCA Case No. 2019-46, https://www.italaw.com/cases/6179, last
visited Dec.13, 2021.

The World's 10 Worst Cities, https://www.popsci.com/environment/article/2008-06/worlds-10-dirtiest-cities/, last visited
Dec.13, 2021.

Giovanna Gismondi, The Renco Group, Inc. v. The Republic of Peru: An Assessment of the Investor’s Contentions in the

® ® © ©

Context of Environmental Degradation, Harvard International Law Journal, 2017, Vol.59, p.5.

139



BE S A 2022 2% 1

Frif” R CEREEE” A5 FIRPUATEER

ARG B U 2 (RS - RER e ) (2006 ) ( UT fAiFR “PUTPA” ),
“PUTPA” #fta (#%%) Fhasd 28 5k 8 R LA K 2 ARk s . Horh A 4 4b
PERT BT HOE, I HAR AR DNE R 10,11 5 (RSB ), %2R 113
B TR IR BRI OCR M, Bt ARTEAEM A AR R B LR — 4 2
T3 R AR B T A R3S S 1 S AR B ARAT 0 R DR LT N RS Bl LA PR
[ EURE) Jr HA T AR TR . ™ AR e 26 10.9 (JEATER ) (3) (¢) TR :
SR IR 1 A JE AT BRI I A R B L — 4 24 5 SR B4R A i, L G A B A
fifie” BEAM,HE 1024 45 (LS ) WM T XL SO EE 5577 1H 119 ] U 22 5 1
WM . i —Ab R4 10-B (FEN ) (3) (b) Tirh i 2 . Bl 4k
TEOLAN, 462007 R IRAP A AR A B AR (AnAIL DA MRS ) st A
AR EARYE WA T AR BRI ™ ANt iz e A L 1T “BREE” &5 (58
18 B2 ), Hop X BR85s HAR ARP K IAEER B350 IR SAE RV 2 REPE DL SR B 1 7
FUINH R P SRS B AR P R 7 DL TR S A e .

(Z) HEFEK

1. WiFTr g 5K

HHIE 8, s 26 FE#%E  SE Complex, 7F DRP [A] & 55 5 75 3% Complex
AT B DAV D R SR RS B 2 s, Centromin AR IR0 [ [m] 2 v R 2 3 A H:
Jéi B b DX, F 7R 7K FH DRP SE it H AR 10T H 1 (8] S 22 B P B T A 56— &R I
ToiF. (HHSRE, X DRP BB T HA ] 355 14T R A A 4% ¢ DUl B 5 7 1
XI5z}, Centromin ., H:4k 7K Activos Mineros A1k & 2145 446 &2 i B8 2\ K
] R DX 38, - 4 % L NI R R T J R4 th A R R P T AT . AN,
fE DRP f£3% T 3 /023200, LTS8 B T T A B R 2L BRI 30 H 1 A ssg hi 1% 1
X HIRE AT T R EFIME 2 5, B E SR EHRHU T — R VIBH 1L Renco SEHUHAR
A EE S E RIS

Renco TR vk (ARG 80RF (0 48 it F2 20 48« b 1n] DRP 5 &R S M ) 25550 H A1
ZLR, [RIB SORE M bR 26 257 DRP JBA X 687 55 Firs AUAA M ] 5 R 7 A& T T
JB T —37%1 %} DRP 1) “JEEINE” (smear campaign ) i&3f, BAEH|E “DRP W % A
B 175 G R HA MR S5 R HR B 577 B R ELE ; [W], 7E DPR 12 % Complex AY#EA
Hy[a] , FhE L AN [E G DPR A f7 18 AR E L A0 [E X Centromin S H 4k K Activos Mineros
FAF 18T BB B G EE , R SE AT X DPR AE7E B B B AN A AN A Bl X T80T
DPR AT, LA S RbE LA [ X HAT B W B AR, © Renco [H IR 2R kR B2 A e b

(® The Renco Group, Inc. v. Republic of Peru (I), UNCT/13/1, ICSID, 2011, Claimant’s Amended Notice of Arbitration and

Statement of Claim, paras.2-4.
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(© Id, at paras.21-23.
(@ The Renco Group, Inc. v. Republic of Peru (I), UNCT/13/1, ICSID, 2016, Partial Award on Jurisdiction, para.62.
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1d, at para.84.

Supra note 9, at para.87.

Supra note 9, at paras.89-96.
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The Renco Group, Inc. v. The Republic of Peru (IT), 2019-46, PCA, 2018, Notice of Arbitration, pp.2, 19.

The Renco Group, Inc. v. The Republic of Peru (II), 2019-46, PCA, 2020, Terms of appointment, pp.1, 8.
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b BRAR TR R k. AR — S b ARZEHITE A Renco fU1°F- 5 Waste Management
ST MR SRR, TEMA S, 7E “Commerce Group YFE*/RFLZ 2 ”® F1 “DIBC iRl
EREOp | PR IR LKA A AR I FERCELR A T R A S AU T B
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Itlaw, Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/98/2, http://www.italaw.com/cases/1155,
last visited Dec.13, 2021.

(@ Itlaw, Commerce Group Corp. and San Sebastian Gold Mines, Inc. v. The Republic of El Salvador ICSID Case No.
ARB/09/17, http://www.italaw.com/cases/296, last visited Dec.13, 2021.

Itlaw, Detroit International Bridge Company v. Government of Canada, UNCITRAL, PCA Case No. 2012-25, https://www.
italaw.com/cases/354, last visited Dec.13, 2021.
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(D Itlaw, Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, http://www.italaw.com/
cases/671, last visited Dec.13, 2021.
Itlaw, S.D. Myers, Inc. v. Government of Canada, UNCITRAL, http://www.italaw.com/cases/969, last visited Dec.13, 2021.
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@ TItlaw, Hesham T. M. Al Warraq v. Republic of Indonesia, UNCITRAL, http://www.italaw.com/cases/1527, last visited Dec.13,
2021.

Itlaw, Beijing Shougang and others v. Mongolia, PCA Case No. 2010-20, http://www.italaw.com/cases/279, last visited
Dec.13, 2021.
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Abstract: Early investment agreements rarely involved environmental issues,
but in practice, many investment arbitration cases showed a tense relationship between
environmental protection and foreign investment protection. This relationship was also
reflected in the US investor Renco v. Peru. In this case, Renco invoked the Peru-U.S. Trade
Promotion Agreement in response to a series of environmental protection actions taken by the
Peruvian government and submitted two investment claims to ICSID and PCA successively.
Among them, the ICSID arbitration was forced to terminate because the arbitration tribunal
didn’t have jurisdiction, and the PCA arbitration is still pending. To a certain extent, this
case means that the new international investment rules should consider the introduction of
sustainable development, host country regulatory rights and corporate social responsibility
provisions to achieve a balance between foreign investment protection and host country
environmental protection.

Keywords: international investment arbitration; international investment rules;
sustainable development; regulatory power; corporate social responsibility
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Abstract: The case of MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile
is one of the typical cases of an investor using Most-Favoured Nation treatment to “import”
the entities treatment of a third BIT in order to legitimately extend its rights and interests. The
ICSID Tribunal rendered the award in 2004, which found that Chile had breached the fair and
equitable treatment provisions of the BIT, but that the investors were also found contributory
negligence for failing to protect themselves from the commercial risks of investing in Chile.
The tribunal ultimately upheld the investors’ claim in part with a 50% award. In September
2004, Chile filed an application for stay of enforcement and annulment against the award,
in which it challenged the lack of precision in the interpretation of the 50% division of the
tribunal’s finding of contributory negligence. Ultimately, ad hoc Committee dismissed both
Chilean requests in 2005 and 2007 respectively, and confirmed the discretion of the tribunal
in relation to the apportionment ratio of contributory negligence. The case provides a good
interpretation of the fair and equitable treatment and Most-Favoured Nation treatment
clauses and demonstrates the tribunal’s discretionary latitude in the allocation of damages for
contributory negligence and its largely supportive attitude towards compound interest.

Keywords: fair and equitable treatment; most-favoured nation treatment; Investor-State
Arbitration; contributory negligence; compound interest
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