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and Enforcement of Arbitral Awards in Hong Kong =«-«ceeeeeeeeeeeeees WANG Yudan ( 83)
Reflections on Arbitration Judicial Review System Against

the Background of Amendment of the Arbitration Law

— Empirical Study Based on 88 Civil Ruling Cases ««++=++++++- ZHAO Mengxiao (104 )
Study on the Enforcement Mechanism of Commercial Mediation Agreement

in China under Singapore Convention on Mediation ««+«+«=+=sseeeeeees WEN Jinling ( 122)
The Impacts and Responses of Investor’s Equity Transfer to

the Jurisdiction Ratione Temporis of Investment Arbitration

— The Case of Vito G. Gallo v. the Government of Canada -+++----* ZHAI Shuaiyu (138 )
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The above two cases are edited by the Legal Department of CCPIT
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RS, 9 PR —iR 2 AN, 4N mediation /conciliation /reconcile /amicable
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TTAEA AR GBI RE A2 ) SCRIRHME , A E K — 30N A mediation — i8] 5
S A TR AR A X R R  RR  SE—RARTE PR . X — IR AR NIRRT T &
SR Y= R — 44 502 24 A ik 0 B R A U A I R AR AR — i
o, YRR D TCRCR R e B B ISR N TS 7 X — B IR TE 1980 4 (IRAH AL
W) ORI A 1 0K DA R A 20 b B R A 53 DA AR Y = 2 i T R
G HEBRTESL
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— D BTEREY BT AU 7 BREAS AT 7 IS ANLE, 2
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HRA ST, 25N S O R P — R LTS A% A B s, T R 2 —T5
NI 73— 7 5 N BB, 53— J7 = AT R 1] PR A )80 A 1) SR8
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PIJT T B8, — SR R4 5 R R A AR SC 2  FE R 7 R, A AE I s e 3 A%
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T ST FE 2 P (EL DAL (g 5224 1 e JEE B ] e R BN R A 2 2K K JER AL
RZBA, XA —E L FNEERGR . 2 RFAL T LS F AR, 1
PR ST PR, ATTHREN— DX T ARG IS AR INE T REE AT A4 TT A
MR gE . BT LA, Ja sl g ot Ak i T 24 S NFE I 2, e Hh T4 a5 J7 A
R M g oK, S 2, RATERF BT S NS P BRiE A~ 5, AR 1 Z 1847
FEFC [N g >R e QR S SRS B 2R, 25 07 R i 228 1 B2 A0 AR 00 1, I 3k
fiEA A AR

[ FEx )

F3% PAMRHOABMIEE

LB R B A—ATRIER AL, AT R E— AW, BA AR 8L RATE,
2.AF B FAR SR ABEHNIEE — LAMN,RIEE RN —F RE IR EALS,
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L AT RE B A R B

3. BFEATF R AIM SR — A 15 R R .

4. A SARFANAIAL R R B, ZAH RIEA R F JEE]

(a) KRR 695 b foi2Fo fAk J2IER R R 09 200 Fe ik 47 AF 69 4

(b) @2 A0 & LR AR B AR T RORA M 5L 69 4T AR R IAE R A= () A&
ER

(c) AR LTI IR, AR

(d) THEIE— L N ERABRGSFEER L.

5. 0 REF L FAMARR B, ZHMABZAZLEE T Y FAMR G, ETHE
REERBE—LRETEF LS EABEGHEMA ., I, ZMMRIZA R EHE P H
JE B AE AN W3R S AR AR

6. TTAEAR A T A R A9, BAE S IR TR K AT A P R VT A AT A B M Sk
S| A IE B IR G AEATHE T, A6 M AT TR R L RGAAF T L
F)# BFA B R4 B AR S A AR Z A, SRR, 2 R g iR
Hove) B FANE T K A WAL AP O,

T BB, KA ARG R FAH B FH ST
P

8. 7 —iAM A RBAT ARG, & B FARARIES 2.5 3.5 4 A5 5 TR AR
F- 38 8 — 4B ANARE R .

% 6 F A T HER THIGERAMN
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Wl “HE” ZUl, A RS ZiE BRARTAL, — PR th— 44 1
AR B — 24 B R PR 5L 5 2 A4 B ) — & A O s CAREII ) X ik
SN R HLRE , LML 22— 24 AT Pl 53 50— 44 15 % I 44 TR 2 i
AR XA M T DL 20 WA e AR B X LEUFIE, RO IR i 7 a7
HE) N E R, AR IR 51 /0 BUIR  Z2 HR] i, 22— 44 IR figt LR T REL —
BLNA e G 1k 4 RIS, AT A AT 8 % 03 00 . BN 2 44 8 i 51 2 5 IR,
A REIRR 46 AR S AL R AT (shall act jointly ), {3 R AN 58 I8 K 51
CHCFEATERT ARV R R SRR IAAT O L, S A Z R DRI L R 2R
Z IR EATHLEC &+ 2, I AT e “HHE

BHE MSLIE” AR AR MRRAP AR, T S rE” AR RRE
TEA BT HPE 2G5 AAE A C I BE SRS B At rh R B sE . AEXJ7 1, IEBERY
MG A fe R AT 2, FURAE TP RE Z W A — R IkE B 0 IS NSk,
HFNGGWIRAEZOR A, # BRI 4G . PR AR BB E 2Ri1r 2, th T BAY
WEHI 7 BB RAEAE AN RE 45 07 I, PR DORIETY 5 OO 2%, £ (UNCITRAL
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AR GRS ALy ) B, G AL T A G K E e, 2R — 02, FEEPE R,
OSIE PTG RIS ek A, MELA B A . B R RS R ik (] B Y ]
DA ST 32 BRI ML) i R U A R

[Fx]

£ 4% AMKET

1 B FAToRAAT R 7 XER— . S0 RAMRTE S FAWE, 2582
AR FEE &7 B FATR A AT E BB S0 T2 LT, 2 de
FTHAT IR

2. AR AR AT FLA T B EAL A E B AR E R,

3. A ARG HAT

(a) B FAFF T T EFINBEB T2, TR ALHE 5

(b) HFA,KAMALE S FARE, TEHGE SHHSIATIRBATEII; AR

(c) SFA RAMRELEFARE, THEE R,

4. EHATAM AR T &5 S FAWAH B2 S5 AR LAAE
L AETHATFE, 6465 &0 5 FARBARITRAEL L

5. —F BFATHLEBN —AR S ABERRIL T . EARGHL b
HEATIRAE | B AT R R AR S BT AT 5 FAA PRI . 8 i B LA
T, AR SRE aY B RARAER KR R AR
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CATE R A MRS (L, 0 “ATE 7 R B E
IR Bl ~ATE” . AR “ATE” TEARARERE ISR 5 A,

©  CHMBRMAL) 5 5 FUE : “ FEVICT AR 3 ATGR B HARCUER] (e) J8A7 b Hi FOd T TR 01 2 1
FERAAPHEI A AR LA I, 12 A S TSR B ; T (F) R ROR [ 45 5 A T BRI B3 2 IE P
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WO T 3 N S . IRIAR O3 5 DRI A PP 20 2 N — B0 RO S Eh A — 2K
WA AL EERT LLBEIN SRR , 255 NG T LABEIR DRSO 4 el 53, 5 J 305 JsL A At P
U ARARR 2 = NIRRT B9, g 53 (9 25 5 AR AR B X A DI SLAG B  mT 3k
Pk A RSN G 5507 AT A A%, TR 2 AGE 5.

PR S e ) F A0 25 AR L, EAVBAREARIA IR 5 20 T4 I ALRE K08
AR TEFOIE S 87 R KU, DT CRTISBERIfige 2 29 ) X ilfige 5L G EIE FRiR
TER AP ARE B AR P LA TR 20K . A BEE U, i 5 A b AN il 5 — ¢
PREFATENE, A SCH A IE S B e 5 — A A IERYIRAR 0, B e 265 50 1 Ui
2N w07 007 R R TR RE N Z SR A T BB A B3 5 [ BE, A A
BT DR B AN P B s , B il fe 5% T RS — 7 S 3 A SR Lo, I 7E 53
— 7 HHNE LI EAE— /N A ARy R e ™ B A A7 (0 L RE A
A, VAR P R IE A . BT AR A IESRIE S 2P IE, REHE TR
BRI NFI 2 HARFIER R F e g k4, 8 8 e e R AP A . ©

HE CHLAAL) BHICHERM, AR AL e . 24 (AAR%) WAFECAH
170 /4>, A MR A RO B X 2493 P L Ay BR i 11 P L 2o i o 4 0k ik i)
TRE AR 25 AR AR AL TARRAER, S DR R4 1 2 S AR ) A4 R
e B IR R ZE R, Aner i G PR At 7 g ORI R0 i it 45 24 4 A SGIE S
7R B R PR T 3t X 0 A7 SSCA B 4 ] R DRI RS A BT L AR PRS- BT e
VAR ALY ) WA P e e fige i, DR R 50T B AR I sSCAE S e pry e 2 (EL A 98 i T 2847
MR CRETR PR, TR 22T HHE | R R P A0 A 2 i AR R g TR R

B2 RTINS IR R AR, W Bk =
TR BT S IRATR ) 5 1 e 2R M 307 R A P AR A S8 Ak BAG HaR 5T 4
FENFRAFHCE, AR R N il R M MR, SR 2 4% 7
RN BA R g e K B2 ZOE R IRFIRRIRRE J) . B Tk M H T R PIR
NEZE H G AR R GRS IR 2280, A Z AT 0 TR, P
PRI R rh, 2277 AR AR A R A SR T, G 2R 5 2R 07 R e e A HH 3 SUR &5
PRBEN R GEHAL, J5 BRI ACHT XX e AT 57 0 M PAG e 41a ok
S, AR RIS ABTEE TR 2 KA ], 2 A 2 5 N AN, AR,
AR AT N ST BB U Al BEZ I BRI £, 1T — e 2 0 24
FNARGE M G A FITAILY R 55 N B AE R R Ao e b i) (b T A AT 12
TERA 5 BRI N HF AR 577 R PURTE AR E AR R AR 24b T
TR, TSR BRI LR A R BT LS S AR 2 SR AR — R 2 7T
IMRAL, AR SRR BURIE A T AR I BARIE . 2012 4F gz R = 50 HL

(@ Timothy Schnabel, The Singapore Convention on Mediation: A Framework For the Cross-Border Recognition and
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AT R IS R ke | ik P R ) o B [ Py A o = Aok, B S R AR N Y 55 [ 5T
a2 T CHmBaafg A2 ), B4 10 MEFEHUERS. BEE CRinoRmgasy) &
ol F 2 AR, UNCITRAL X2 5569 CHRIERLN ) F1 CRIfgSIEIE ) 81 G mhHE
VIORT 2021 4E0E 1ok TAHLURMR P RS S 0L COR 22U ), Fe )%t
PR S VRIS RIS O S I R RRURVA Y S 2R RIS Bt FH SO S A T S R b 7
BB T 1200 B PR ok S I S o oy o 81 A B8 2 A ity , HILAR AR S 2B, 45
AR RSL IR IEAERE A G — AR08 A THIESR AR ARAT R R [ T2 AL
SR B BT T BN S A AR R IR E PRAAE A PR A

Abstract: After the United Nations Convention on International Settlement Agreements
Resulting from Mediation coming into force, the United Nations Commission on International
Trade Law (UNCITRAL) has revised The Mediation Rules of 1980 and promulgated the new
version, reflecting many new experiences and new ideas in the development of international
commercial mediation. This article provides a detailed analysis of the new version of the
UNCITRAL Mediation Rules (2021), and discusses the mediator code of conducts, mediation
skills, and the psychological behavior of parties to mediation. It compares the mediation
system development, and arbitration and litigation adjacent solution mechanism to do
horizontal analysis, and also analyzes the possibility of publicly owned subjects participating
in commercial mediation. The author points out that China urgently needs to improve the
conceptual framework and mediation system, because currently in the field of mediation in
China, a systematic framework is not yet in place and practitioners lack necessary commercial
mediation training and skills.

Keywords: International Commercial Mediation Rules; code of conducts for mediators;
Chinese mediation concept and system innovation

( RfESLE: AMRE )
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Abstract: Governance is based on the interaction of the political state and civil society,
whose aim is to mediate conflicts, to establish common cognition, and to act in concert for
the purpose of social coordination. Arbitration is on the basis of party autonomy in folk
strength, which is deemed as one of the alternative way to solve disputes outside of court.
Governance and arbitration have the conceptual compatibility. Supporting the incorporation
of arbitration into social governance will help to resolve conflicts and resolve divergences
on the basis of respecting public opinion, and to achieve social order stability. However,
China’s legislation has set requirements on the scope of arbitration, and the scope of arbitrable
matters is relatively narrow, resulting in the limited space for arbitration to play a role in
social governance. In order to fully tap the potential of arbitration and to make it better serve
social governance, it is necessary to appropriately broaden the scope of arbitrable matters,
and clarify the non-profit legal person nature of arbitration institutions, and construct effective
prevention mechanism against false arbitration, so as to cast the credibility of arbitration.

Keywords: arbitral institution; social governance; multiple participation; dispute
resolution
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T N ATT VS BEANVATT T 2018 4F 12 H 31 HEA R (& T 5835 i B2
PR REAPEAS IR T RIL) WIHRR I, “FE 0 AR PP RTE R B R PR A BE |
o SR R 2 23 855 T RIAE T, X -+ Z2TCAR SR A Sy HILA , 23 TE S A TR 7 I, 2 3 A fit
NGy, et R R BEBCRIT L, PRFR T SRR R R R HAT BB 3.7 3E
RIPAN 1AL e s i Teh A CiP S i R 3 /N A M D X 6 S N [T P S
eI S R M ARAE AT ES S R AR M CESE R ST AR R
il BE AR BT X — B

Ho— KT 35 5540 4 FJORT LR Y F AR AR R . LBt mlikal
K, oAz BRI RS T2 2R IR TIEHENLE , S35 AT FE vk H A A [l PN 4 A 1
B 29 7 R TR e o © TN 55 9 Bt o S ) 2 AL 3 2, DO ) 24 5 A
RENAILE THREIUE , 23 AT LA B iy A AU B PE ) AR LR, 12 R AL
TE SN AR R Bk B I R A7 b el i B, 475 SR 5k 1] 7 70 %9 E 2 2 R
Hif. ©

TE G NRLE MPRHU AT BT A7 — LR A Fh 23, RIS S AR R 2
SE AL B0 T b, BN (2006 ) R—ZFE 11 SAMER T, xR
258 i Y PP IEATEL / i T7 PRSP , B NRIEBERx s IZ A2y “ R
AER PRI X2 5E T it ™ AR = N REERE (1999) 475 116 S5 F,

G REH. (RFUFAES), B5HEE WL 2017 45 2 A M55 140 1T,
TS R AR 4R I () S A5 18 TE—— L T RIS 00T ), 28 (PG g I R 2244 ) 2014 4F58 2 391,55 94 1T
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PSR WA ZFF N Gy  AE ST BT M8 AR SR IARE i iy (i ) e,
PINSE PR AR ATCAL . WESR S WA, 2 PP AR SR A &0, TR 207 L
B LR MRS 35 2550 4 SR HLE Bl 2 A AU B PRI, TSR A 5 I8 2 3 A A
AT IPETE Sh i mX — R . BARBEE EAPEAILAG AT DUFE S st T e it 3l H R
J7 5 N BT [ A, 52 S 1 PN A AT A i 7 -5 e o — B8, AU 2 5K
T FH ) P AR i S I £ 2 A — B R R . ©

FE7, ORTF5 35 %0 4 ORI AEAT PP R ERE A IR, BT FAS
INAREIE B A T RE A W 5 R A TR A PUIETS B 1 R 45 A AP RO
S BER BB R AR . X SepRfE, S E R FRIN A h A B s, ani sh 4k
AR R R R B TR R A R PAT AR SR N R A, B e A B . HE
55 35 2555 4 SR RLE , 7R B SRR B i, B Se 7 SR ER — AP R PLAG &2 B,
(RS T2 = M A IR T RABRGE , (AT 1 DA 491, e [l oty ol o, A R AR e 0
BTN D I8 25 S A ISCAT A 3R 2R 00 X AR ke o, AN £ T 21 43 AR gk 2
RGP ERATRA S QUK AR B T e S R A M A A5 B L, (I e
TE M, BT RO S AR I

= SMPERE IR AR SMNEPEAAE RS 35 &
£ 4R ENEIEERI

UWNHTSCITE , MBI RAARYEAE T, — 7 007 S 2 N AR T ol RELEST ), iy
SR T A = 3 ) A ALY FT e DA A1 ] AR, ph Leofs 5 | HR R A T He— AR
SRIE IS 35 2650 4 FXAALE J2 15 B Y 29 AN E PR 7 = S E pP LR H
T A H A AR AR 2 5 Al R R A e

(—) BrIATESE 35 556 4 FCALREEMERINAR G ENE

MR LRREE DU B PR FRIT " TR 5 30 4540 1 3880 2 e, “ 43 AAT LA
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2 E AN WIRR B4, AP REE T LA IR o 24 19 07 3R, LS S A vk i o 1 ML B9 B
GhoT 5 35 25 4 ARAIEAESR E AT R DUZE “FREARLT” TR, X P RbLAL 25 iR 1
AR B AR P EAUAE T T FRE , & T MRy 5 sh B 1 A SCE . BARES
30 4555 2 FHUE RIS “PhEEE” AR “FhEBUAE" AT SR i PEALE , (EAh AL
32 PRGN R AR PP I SRS A, AR TT e i sl 22 LA B IA 32 B
AT, IHE 32 BR TS IEBOR AT REFA A 1 I, (H 22 JCRE IR, JCIE 2 REE i 2

@ PEBAE . CHBUE M AP AR, 2 (a2 ) 2012 4E58 11 41,55 103-104 11,
XUy CHBAMBREN L BT ), 3 (CBURIL) 2009 42545 2 3,45 143 11,
AR MR 2R A3 S T P B AR e ), 28 (IR ) 2010 4558 2 07,56 48 L.
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S5 @ISR 35 4% 4 F B A MBS D ZAPE R TIE T 2 SR IHRIEE AR,
RN R AT R BGEER RRROTINE . BRI 35 4550 4 ORI R Tom il e, &
SETE T AR EMCR R RENS AAT PRy BN 2

G, 5 35 450 4 SR BUR A ARG , AR PR TE A PR s2 B 1
MRTHRE A B HA B R, A FERUONR IR T 53 A M 2 sl ik e . — I, A
B NRIAE MBI K5 35 4550 4 0R B X YF R E MM IE T 15 Ay
IREHE, ARIZERIE AR REAFAE S 2 NS LM 29 5E . o5 — 07 i, INIETRERLERY
FARE A, T S SR PR SO , TARIE AR SR LR 26 5 AR OHLE, S NiB Rl
FRE B, —T5 1 N RIEBEE VR, NREBEA T32 31, (8 P PO BR b i
SN TE] AL, BR AR S AN FAT SR AT 0 A e 4 s e R 5 2O, A RE B H0E
A APETT T LA D, T JCE A VRA 7 2T LU e . ARIEAESK S IS 38 ZRROAILE
FRERHUCR R 135 0 T HAA AT 2 B PR, “RE” 323 e 1 o i
A PERU, ZERAPEA Y A2 BEHAN AT & 2 BRI B IR 2 35 2655 4
AL , IR N AT LA™ o) ] A i bl 08 PR AL it 2 e, LA LA e 3812
SEMPRCR AR, AR YT SZBERE, B L RAE T LAY, FR SESL S AR =
TREALUER N SZRREE . 5 35 ZR50 4 ORI b J o 34 R i M el o — M ) o
BN 2 PG PR AL B AT 5 2 BEAS RO DL, AL A HE 4 52 S
PR

FOU, X5 35 2850 4 3 “FTLL” — TR AT REAETE A i 22 . AT LAY B i N,
b T R S AT LA ) 25 35 AFE[RIAE STt i) gt LR R ke i, o mT LA e 4
AT ZHUR AR AR PP, (BT b, T 0 PR BB BR 1 IR 75 U R S vl g
P, AR ME—ZE R OUA PR, ISR BEPEA ) 25 55 AL [R5 B i ) A LA R R R
TR TR 35 2550 4 FAE AP EN LI 32 BRAF ARG . SR, AESK 5 WLRGER 35
SR 2 FOE, RN 2 1] R M2 E B PRI R AP i T X7 —
BB PR LA 32 BRI , SRS R i) — D7 4 A U515 1 1 )
LA LU PR LR A A 52 BREE T, 5 DR S50 > 2 Ao o o 4 s e R 7 X
FER AR IR ERYE A5 o WANAEAERR 35 2558 4 SR LIS LA RE A vl AAE A gL b A2 24
AR , 2 NAS DO R IRE 35 25505 4 50y WL b 2 1) S W) 432 Fr st ) AL
PP PR, AL A “RTLL” DU T 2R , 2485 NS Lk D g o

i, 5 35 ZR50 4 AR SRR [ AR R, i AR S E LA , B3k E R LAY

PR ACF kst G E GEEEREIEE ) iy “SRBITERUE" ), 2 CHRARBIE =24 ) 2015 4F55 2 01, 56 115 TiL;
T CBORFPE T PRRAE AN - SR PR RIEDAE A SEIERTSE ), 4 ARk ) 2020 455 2 1,56 97-105 TiL.
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FH RS, i L AL A 6 5 P AL 52 BEEAF 00 2 F , FR R A R MLRADRE 512 o4 RS
35 2550 4 RYRLE FIBT A B B B R 55 =, QR EORYTRIE T4 E L
Ha), PR AS BT sl o 3t A7 AR AP E AP MU A9 TR 53 (Pl ) Ao ryaTREME . 78
AR B0 e A A T o (A 8 T, 3 ] ) A e PPk 7 >4 il , (LS 35 2658
4 FRAIRLE AL B PR e 0 3l , 8 B S X LA A4 B, LS B )
e 1 A e e ekl i — BRUIR A 22 b, ESR AT [ A LR i <3 i HL S A 1 T 3R
] ek [ P A Py 2R

(=) wsPEREMAMAIE RS 35 &5 4 T~ E &5 EEER

TG 32 B G AE BRI 24 O 2 3 AR AR B U R B , YRR
SRR G X PR LA Y e 2 1 T B | LG b NS 2 S A LS R R i T @
TERZE RN RITEIE T, S0 [ LR 52 B PR A ARE A DR 5 o I ML E
RIVA e A ARATUA B4 J A | A i s 5 N 25 B PR R P70 Rl sl i A ik

B KT RN R L ER . JE (WHNRICRIEAE L) 5 14 55
VHRUE, A S R RFARIE ) REF AT NBE ST AW BARBUR 55
SFRI PR IO T S 2 O, TR AR B S B I A — B, TR
M EE A B ARG E R, Sy 38" e IRIZHE , A1 FE A =LA B
SIS A, X T B R TR 59 LA, n] DUE SR A B R
Ly 58 ALY (A TEFR UM S m] 43 i b 14, S [ 45 i i 04 PP R AL 2 A5 AR 52 3
A, L% LR RN LARIRE , 15 50 R AR B ) A i i T 7 [ el gk A
ZATEHUR A%, PR T A3 B BARRLE SIS TR REAS VR i P b LA 32 PR
PEEOHCHE . BORETIREE 2 O N FLSA e 32 SO TR Y A TR 1 25 ], (A 2735 A
A AEWS B = AR5 s it 2 A TR 5 GR AP I, AR 2538 2 b . @ AR RS2 AR
B TR APFAURG R 1 A& I B 8 g 703 [l AP R B2 A 2 , [ B iy 2 P e
BTN R P o s A s ) B A 8 P R4 7 8 R Rl s DX i3 S AR, (ELF QSR AR A
FEVFRE B FR VE5E A 1R, ZAR D E TR H b, R TR L @ Rt , s
AR AILHA 1) N5 R O 4 32 BRER HAR BEA A , T S ] Arh R AL AA X LA 52 P22 2%
ESCS

B R TR EC S E YRR P R IE . (AN IR S R LS ]
5D B8 FHE, “HFE N AP RE AR BGE AL Y AR R, 1

@ XNGELL S5 s CRIBRATSHRE ), LRt i 2010 48 1/, 26 201-202 5T,
@ B (O RE AR - A F2 SRR ), 2 CEE-#BITSE ) 2018 445 134,45 208 Ti.
@ COMEMEF IR T E A (2018 181T)) 25 13 48 1 U BTG E R 3],
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2, WAL PPFRRE P 1L, Pk A A AR e Hh 198 S BC A FH U R R 35 1 40 1= AR
o HLATT P & A A AR AT A I A BRCEE 7O Y A R0 FH A PR AR S T A
B H T AR AR ek (R AT i N R 2 PR P 1 HL 24 0 Rk 5
TR AN —F0, VI 2 3 A8 T 5 PR b I AR — B0 PR R P 1 SCRE AR AR 7, Ak
b3 v s P R AT AR X AR R A AR T T . BRI, TR R i, B 2
T FH TR PP R, ) A [ A ML) 32 A T [ 0 AP 3R 22 R 107 2 ST 50 35 4558 4
HIHLRE

=L RS s B ARk 09 o ARG 1958 4F (LAY ) 55 % (1) W
FIPLSE , P B AP EALMY (arbitral authority ) FZE B A AR 0 24 774 24 535 A0 24
TR AT L, N ST ARG 2l & A ((where the arbitration took place ) [EI%E
AOVEEE , I F45HLE (competent authority ) 1] AFEZE RN FIPATIZ PR ER DL, PEETE
SHE T DL & A= A Ah R, t ] L& AR AR A s LA A FE i o5 . @ IE AN A - B ARSI
s, B —AE KO ERE SRS I R B, R R E ) H R )
TEIBGIE , WUl e 17 24 25 505 FH T IUIE A AR Mk A @ TR , 4N EE i LR G e 3
FE TR R PR TG oy, I ST IR R AT R, 5 35 4550 4 BRI A5 LIGEST

16 _FRAMNE P EALRA R 24 515 35 4550 4 ETE T, W aE 35 KB 4 3 N A
U2 B GE A 1R A A LR AN B A g TRl T i i 265 = 3t 10 3 1 kB , DUJ 26 35 45565 4
B ME AU 327 BRZECF TR A3 RS A R o€, ELVE H Ak A ] RE B HE 20 7K
INSHAT 5 WRKs A A2 B F 0 PP AT B i S B 45 L[R]3 BT ol 3 — b e 3% 1 4k
FIAME FRERAILAS  WEER S 35 7527 4 3 5 /M E PRERHLAG R Ak APk sl = A\ 207
(AR v AR 8h e A M A DGR A — B0 AP — e X o R e mT L, A1 e
MRS AR 35 45585 4 SRIPRE TR G A2k R BT .

M. IMPE A A E SRR ERRIERT SR ImEH s

MESREWAGE 7 5 “WAMPERBREIIE” BT Bt 6 ZME, Hrh 3 28 LUl X
B2 R R L BB A AR Y AHLEE | [l R A I AR SCRLE , T DL
BRI E sk ) BT AR . RAE PR Z MR, J& T3
SHE R AT T R PV FBL, (H 32 BRT585 35 255 4 I RLRE , 1T JC IR R I IR (o

Wil : (P E P RS T (L2982 ) TRIBRRIFSE ), B A 2006 4E 1T, 45 289 B,

@ AERE DRSS 27 55 2 FOWAE . IR B0 A 2 S PR AR 22 O I 20 5 B IR TR S R R
[ 1) A i S I A T A PR S R TG B

(3% ) 38 - Wl [9€ ] ST - 5op, [ 98 ] AR - Aisksi bt [ 98] BEURIAT - e gesl. (EBRpg Sk
5D CEVURR ), Ah— 6 SR, Jat R i iat: 2005 4FRR, 28 91 5L,
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b, RE A VPR PP SR IR By = DA o i 80, I AN S BH A 5%
PhER A ARSI AT B AP 0T e A A E TR E S B AGA TP T , X SEPR_E AR TR E P2
() FE PR R . @ TR SCXF Castel ZEAG40 A B —AN8 A S HIBIRIE

(— ) =HINEL : FEINEHITIREH R A AT 1T HT——LL Castel R A A

FE K Castel Electronics Pty Ltd. ( FFK Castel Al ) 5 TCL zs###% (Hilr)
ABRAF CFHRAILAT) B—RINELE (R Castel &) H, W7 2038 B HER S 30N -
B AR A RIS AR 453K - UNTE 60 KPR TP, Wi S5 I N 7E 40 1 @ P4z ff
Hffroe,” MO AEMY 5, TCL A R4 il s N Rk B HHE A E IZ MRSk
FTCRL, Castel 23w WIAEMR A HINY HH IR I Aok, SRR (41 B P B2 0 0117 2010 48
12 7 23 HAI2011 4 1 H 27 BAEH “ANE RS2 Jmi8ue” i ik 2 i 2 Jmadiak”
i T RN RIEBEAE L) AR A R N Rk B Il i s N RGE BT 7R 5, T 2011 4F 12
H 20 HAERERE , AR L8 AU R B A e i 453k Jeai . @ B, Castel 24 A H1 i
RN ST AR WG e I e, fems ARGEEBE T 2013 48 10 J 10 HAZ e, I AR
TEBEN B E T AR AT .

FE L3R Castel Z8H7, %5 T 2R 24 7 AR HLAG A% Al 2%, 1R KORI) I A 52 852 BRIV SR Bl
AP, AR TR IV B DA 1 Ak S5 TG, (R AT SR A 5 B T HE IR ORI B A 1Y
2 I AP . EORTEAR L M Z P ST B A TR A E A T I i
AIATYE , OCHEAE TR R BE S TE P T [ R RN ST, MTAMUAAUZFEFRATT E K
HINGPAT .

ARG B AR DR i, G TSR 2 R R AR R R A T, WU 3 A
TEMRR AN AL BE AT TR GE 4 4ERIFR)T . Castel 24 FIARHE R K FIE 1974 4F [ B fir
#F L% (International Arbitration Act 1974 )) ( FFRIA 252 ) (R E [m] 1 AR W B s
% ( Federal Court of Australia ) B HATIGIT ke, TCL ARIMETA K. (1) Hpebh
DPATER AV AEFERG (2) BMEE B SRR, 2k et I 13 e A SR IE SCHIN (rules
of natural justice ) 1A 1% F/2AILEH (public policy ), B AN B AT, FeF AR B,
TCL > a] HIEHES (set aside ) XS8RI, JR2Rik Bl — R IEH .

1. X FTHATEIR AT LA E IR RF

PR HEBEFERE T 2012 4F 1 A 23 H gt HJE 6 BA S EEAUE H#3, ©

B, N SIS A K . AR TA RS E , TEBE Y 241 IR 1958 4F (4l

AT 3C: CNBLRESE 285 A M B A R A E TR IR (RN S 0T ), 31 CBIRIR AN ) 2007 458 3 11,58 28 i,

7€ SUEER 3 DN NI

ity (P (2009 MB1E)) 58 3 3 “fidk bl WUREE 16 M58 18 S8 X GMEARNAE “IRBT” —3
TR, A& TR A DU o WK R DU RsE o, W A SR ol ol B 4L

(e NRSIEBE 5 T Hiil A Castel Electronics Pty Ltd. B ARNFIATAME R o — 23R & w6 ), (2013) Ky
A5 46 5, 2013 4 10 10 H & Ao

Castel Electronics Pty Ltd v. TCL Air Conditioner (Zhongshan) Co Ltd, [2012] FCA 21, Federal Court of Australia, 2012,
paras.9-54.
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LN ) WHFLE AFNERAT F1 (g B s S S ] Rk e, TA VA ZERY 1989 AR B IE
516 RMABA EERR 7T RS CFRRES) flen CEPRe S s Ek)
(CFRRRTEE ) PR AR Z L B 2. PRI ek 3R R 2B MR R A 1Y,
ANJETHMEFE R (foreign award ), & IE/MEE L (non-foreign award ), A I idE FH 1958
AE CALAANL) )s A FE RS TR E D (arbitral award ), #5221l 3%
AN P H R AR A R e # HEBR G H , s A BRI TA VR AUREE . BT
TR 2R R IE S A A 25 R A AR R AR AR 2R B ST R A, AN T R HH A
FE BEAS AT (IR HAREE BE , DRI, I 2438 FH TA 15 52 T I T 15 e 2 75 Ay 3 A6 7 B
( competent court ).

FLVR, FAN T I R Bt 2 75 A 7R Y VA B S AR VA B o R TEIRER 35 4R G TRl Rk
FT IR DA RS 36 4506 THE4a 75N ST R RILE , #1528 K i 10 A% Tk BE A T30, SR T
TA AR AL E A BT AR S E B P i BARTE BE . Castel 2 RIS W 238 1o 4 & fif
BT BN IR IL B R i A% 1k B, DR R Wb 251 AT 35 A% VR BE , 25 IS 90 1k X6 3 4 12 B
IRILAE B TA ¥ 8 h JE THE BN Y PAT /8 Y 9 5 39(1)(a)(iii) A5 ML E R TR . 1
TCL 25w WA R 4 Z 5] 5 = 2 B¢ (the Supreme Court of Victoria ) ELUA [E78 A4S EERL
K (1984 AERTHAP#EEZ ( Commercial Arbitration Act 1984 )) T F (& FERL, HILBEIA
R AN B PR S B 2 15 Y HA AL, O T i Ak 2 R e Tk B R S A
BEAL

e RRIE BEp 1z 5 T IR A R R S R P T IR R R e . OB v
HRAE 1997 AEAA IR AR (RIRIEZR (Judicial Act ), FIWTHRA TG I Pl pe i 75 Ja
F “EEHE AT AT R P24 (arising under ) FIZEI (matter )™, LAE— T BE
LB R A A E A, R BRI pGE X “FI R AT R, B
BB EA PUTIZ G I B R R R AR

LR ANEH G, TCL 2] AR Be dl /D48 FEA O [ B R DE #4) 1
JEEAZ T R 1 RIEBE (High Court ) FHEAS (IR B db FEZ A5 0, (R Bt o], ©
TCL A r) 2, [al iy B it R B34 T Fifv.

2. & T BT PAT A s oA 3238,k 69 B F

KRNI L BE T 2012 4 11 ] 2 H gk H 0 BT 3RS P 22 1 B fh 3 2R D
AR @ % 24 Castel 24 Al $AAT B DAY B3 5 TCL 2 BRCES 2k DAY B A & 0F L
LR OCEETE T, AW T IR S I ik 2 e 5 23 R AR EUR .

IR VL B 78 o A D A A T2 SRR, 5 TR A R R IR 2 A il S A TR UK e
FOIEBE R pRINA Il B (P38 )2 X6 Ak 25RO 5 A AU E , AT & I b A A

3 TCL Air Conditioner (Zhongshan) Co Ltd v. The Judges of the Federal Court of Australia, [2013] HCA 5, High Court of
Australia, 2013, para.112.

33  Castel Electronics Pty Ltd v. TCL Air Conditioner (Zhongshan) Co Ltd (No 2), [2012] FCA 1214, Federal Court of Australia,
2012, paras.19-64.
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BOEAFAE IR ZE (A JE LIAR 1 S 3. R A S BOR 8 . @

N FLECRAE A [F] E SA N R R, 385 R A R FEPLOC AATHE . IR
BEAEFINT Castel G ERARPR G A ILBORRT, TEZE: (1) ALBORRES
[T S AR P AR I, (2) TA 5800 I e 2R pe R 4 A Tk rp g A JL 0O 2
AL (3) B ASRIE UM E MR R B S5 A LEORMIME R ; (4) REsoiidhgs
PATEIF RN (5) XFEYJeE I ASRIE U S ATER; DL (6) ASRIE LIERR
5 R B R AR A DI DX o A I AR I 2 e, B B e AR A
TR LU 3R I AU AT IZ 5 8. WS TCL AW EF, FIRERET 2013 4E 11 A 26
HBtm Fif, ®

25 b, BAR P ERALAG 2956 SR 22 5 SIMPER 22 A AE S E BLAL) 8 v fi8 A7 A 25 o IR M
(AAESME BEA TG B PR AN AT AT 04, I HA B 3R [ )k S B S Rf . XhF il i ko
1) ) AT, S BRETE R P I R, N TR ) R o R 249 5 PP AILAA 2 5 AR S 1 e TR
] 30 o M B P A T X A R, 3 o el 6 1 s A 2 ) XX 5 o

(Z) sRAt: RAKR L

e, R R T RETF A 35 2550 4 3KAFAE M BRIG . A% TE AR 35 2558 4 3K,
AT B8 2R o L R AE FT B — MR 3R [ U N 5 A M AR e, TE ik h 3 [ i
FRAUAY 327 B0l TC vk AE R A 7 s Aok, a2 o BELAS: 3 [ P 2 [ B AR i R 38 T R Sl
A3 A R R e T FR I AR PR T S PR, U DA R R R AT A5 35 4556 4 3K
A Z SR ZERIE A RN S PATARIGIZ AR AR 1 3R DA . AR I B Ak, )
TCTEHRE 35 2550 4 FA LR T L 5 = M2 7540 25 76 R I ATl M s, B8R FH 2
S5 R TR A LG S E R LR, [R]B-t A8 3 X PR HLAS 24 B R 8 T B
AN E PR A A TS — A B, sk G T R [ PR ALY 5 A E PR ALA TR 2R 35 AR5 4
I ] BRI AE A —BON R R RS

FLVR, SR FH I s Ao ol B A SR X RN AR . AE (6T (A N R A ik
(BT ) (ESREDLRR ) A9 ) o, dl A st 2], “Immh ke gk i
w17 TE RN E BRI B, 7F B PRt 2 el A AE I 45 R RN E PR A 2 Tkl . %
JEFREMA T CALAZ ), SME I Pk P T LUAE TR E 15 B AR AR T 1 52 B, 1
SEAEXTRE NP, BT IR SRR " FE LR Castel i, FRIE 1R
R PR, 4 B 24 (1) (P EEs ) FILAE LA AR 20 5 A WL g e A 2 03K,
1M Castel ZE AN AR BRI SEAT T I B PhER , ELIT AR I B (h 38 38 e 7 38 )
WEIIAG LRI AT , B IG5 T £ sh e X 2R R REAL, SR PG sk, 0 T A

(e NREIEBE 5 T Hiil A Castel Electronics Pty Ltd. B AR TAME R o — 23R & w6 ), (2013) Ky
555 46 5, 2013 4F 10 /1 10 H KA,
3 TCL Air Conditioner (Zhongshan) Co Ltd v. Castel Electronics Pty Ltd, [2014] FCAFC 83, Federal Court of Australia, 2014,

para.l.
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BT AR SCIUIAE SR T LR ) e B WL E 42, 0 Wi S b RS B G DL T, AL
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JBHA , {H Castel 282 W, fEANE AT I AR AT AT 4, 2% DR JE T [ A 32 oy s X
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Abstract: Under the systematic arrangement of the Arbitration Law (Revision) (Draft
for Comments), a foreign-related arbitration case for which no arbitral agency has been
agreed upon in the arbitration clause shall equally apply to the paragraph 4, Article 35 of the
Draft for Comments as a non-foreign-related domestic arbitration case, that is, the case shall
be arbitrated by an arbitral agency at the common domicile or a third place in the method of
institutional arbitration rather than ad hoc arbitration. However, the application of paragraph
4, Article 35, if applied to foreign-related arbitration, will cause confusion in interpretation
as to whether the applicable parties include foreign arbitral agency or whether the common
domicile or third place includes a place outside of China. It also frustrates the desire of ad
hoc arbitration being equally applied to non-foreign and foreign arbitrations. The judicial
practices of various countries have proved the feasibility of ad hoc arbitration for foreign-
related arbitration without an agreed arbitral agency. To comply with the development trend of
the internationalization of arbitration in China, it should be expressly provided in the chapter
of “Special Provisions on Foreign-related Arbitration” of the Arbitration Law that ad hoc
arbitration shall be adopted for foreign-related arbitration without an agreed arbitral agency.

Keywords: without an agreed arbitral agency; foreign-related arbitration; ad hoc
arbitration; Arbitration Law
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GHEAN S T = B yEms . Steinitz, Whose Claim Is This Anyway? Third-Party Litigation Funding, Minnesota Law
Review, 2011, Vol.95, pp.1293-1294; International Chamber of Commerce, Note to Parties and Arbitral Tribunals on the
Conduct of the Arbitration under the ICC Rules of Arbitration, 2021 ( “2021 ICC Note” ), IL. D. 21.

(® The Queen Mary University of London, 2018 International Arbitration Survey: The Evolution of International Arbitration,
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pp-24-25, https://arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-
International-Arbitration-(2).PDF, last visited Dec.15, 2022; The Queen Mary University of London, 2015 International
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©® Jean Kalicki, Third Party Funding in Arbitration: Innovations and Limits in Self-Regulation, Kluwer Arbitration Blog, Mar.
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Abstract: While third-party funding has operated to alleviate the financial dilemma
of the parties in international commercial arbitration, it also brings some legal risks to
the arbitration procedures. In view of the secrecy of third-party funding, the traditional
information disclosure system with arbitrators as the sole subject is difficult to adapt to the
needs of regulating third-party funding. In order to find potential conflicts of interest timely,
ensure the fairness of arbitration procedures and promote the recognition and enforcement
of the awards, it is necessary to impose an obligation on the funded parties to disclose the
involvement of third-party funders. Currently, there exists legislative gaps in third-party
funding in Chinese mainland, which not only cannot effectively regulate the legal risks caused
by third-party funding, but also hinder the healthy development of the third-party funding
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arbitration and go against the improvement of the international competitiveness of Chinese
arbitration institutions. Therefore, it is urgent to clarify the legality of third-party funding
arbitration in its legislation, emphasize the role of soft law in adjusting third-party funding,
and optimize the specific rule design of the information disclosure system of the parties from
the aspects of the scope, nature, timing and form of the disclosure.

Keywords: third-party funding; international commercial arbitration; information
disclosure; the funded party; conflicts of interest
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Abstract: Commercial arbitration, as a dispute resolution method based on the autonomy
of the parties, has become a non-litigation dispute resolution method chosen by many
commercial entities due to its efficiency, confidentiality and professionalism. In the practice
of commercial arbitration in our country, not only the disputes with foreign-related factors
are submitted to overseas arbitration, but also disputes without foreign-related factors are
agreed to be submitted to some international arbitration organizations that are out of Mainland
China. Some judicial theories hold that the right to arbitrate belongs to the partial transfer
of the judicial power of the state, and is generally based on the principle of parties must not
do anything unless it is mandated by the law; therefore, the validity of an agreement that
stipulates overseas arbitration without foreign-related factors should be denied. The relevant
judgment of the court also supports this view. However, the theory that the arbitration power
is regarded as a partial transfer of judicial power will lead to arbitration deviating from the
core of the arbitration system-party autonomy, which is a direct intervention of public power
on private rights. Practice will seriously affect the international image of Chinese arbitration,
and will also hinder the integration of Chinese arbitration with international commercial
arbitration. The author will start from the nature of arbitration, and draw the conclusion that
arbitration power is mainly derived from the autonomy of the parties. At the same time,

[ ] PrAf . (T8 ), KRR, I A I AL 2012 45 7 HEB 1 R, 26 198 BT,
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combined with the primary jurisdiction, the author demonstrates that in the current judicial
practice in China, the contracted foreign countries are determined on the grounds that there
are no foreign-related factors. There is a legal error and far-reaching consequences for the
invalidity of the arbitration agreement.

Keywords: Chinese law; non foreign-related factors; validity of the arbitration agreement
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1,56 56 1L,
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BASVE R MR ST BT Ak e (9 4 W i, AR AT AN R AR i B — P i
A7 W , 388 3k ZE A R L, vT LA R AP R 8 H 45 6 T 2N TR T B i T TR
ZANGE o (RS ) 5 86 45 55 89 4 HIE 95 453 X HE 4 R N PHAT v ik kot . (4
Ny ) PP HE S N PR IR HEAT T e, BRI o] LRSS . ANEfEA
RPPER DI B HITE AL 45 T 18 38 Nl BEANRE R A SR sl 2 = A T | ik
RO AR AR APBRIEAE AR Y BT AILBOR . T SCHS A B AL L 6] il 1 A, 1F
— L AT AR UE T BT T AR ) A A ) SRR

1. R A A2 3 A B

B R ER 2B ST F E A R A, O 3R 2 B A RO . — i,
WU DRA R B RIS, W20 536 1) 7 (R A RN S0, BV A 24 X 55 N i ar 214
T3 — 5 T, PR AR SO — P RRER 0 & R A5 mI oS I U3 5 A 1 45 3 5 1)
XAk, F A RECH A A R B 553 TCRO T IR A G [l v i op 52 i DR 25 3 TR
NI X S50 7= A s, o 2 T S N R VR R RS A BB 5 il A S B
TSR L, AR HEBR IR VE 5% A 52 e AR AR

Frus (A1) A ETCRAP R MR 2R PR AR T e
VS — 7 B i = SR AT O RE T 5 5l PR PR A [R) 24 e A v A ik
Hefife Hh R © A R A R S AT U 3 4% 3BT HLRE IR , B L SE XU
Y\ o R R AR R A ] =2 TR A AT AT AN A 4, @ iz 24 AR A
B B B0 AEAE A R PPER DML o A S D% S S S A A R L,
BXCHL Y GE B SORAE A RIZTT R M=y, R B 29 & R 09 A8 B 5 2L
A Y NSLRIZT T, gk S T 2 A L [T T A RE = AR50 .

TS IE B S T AAEAEA R E MRt AS T3 Tk e e ity B A S 5 A ) AR I
JEIE T AARAT v. i ERITTHIRATZ . ABv. CD EH1 GD v. HY £, | 7z
J T A BRA R v B =EARATA PR R v, ik BE 0 8 ) L ST AN HA (T A AR AL
FHFERNF G REA RIS A EA T, SO £ A AEA SRE AT AR AR,
WA 5 Z AT SEA AR A, T O B RN & R A B AME A B e S
[l A P U BE L kB £ A A, X IF AR 5k S ST A vh 98 . © #E GD v, HY %
Wi, GD A1 HY UL3E 7 57 U AE B R P SR R SR AR A T o AR G A M4 T
BB R, AR PR SE 2 B R RE, (AT 55 15 FRERERE L LW 057, 2K
X GER I BLATATAE T FUE SOA 20T i GEN B SR 2 i A RI 457 2 3 L[] 2

Supra note 2, at 18-20.

B CIPERAD) 45 86 4 45 89 45 55 95 ZAISCHLE AN,

Nigel Blackaby Constantine Partasides QC with Alan Redfern Martin Hunter, Redfern and Hunter on International arbitration,
6 ed., Oxford University Press, 2015, p.84.

2R el T 5 BN ) v, B EARATA BN 7], [2021] HKCFI 3823, High Court of Hong Kong, 2021, at paras.48-49.
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L DMEXMATA RO BA 40T Y TR TR MR GD 5 HY 2%, R&it R
PRI NI BT | BRI AN S Bk IS A BT, SO AP PN TERL . 7€ AB .
CD — £, LB L4 AB Engineering 7E VMY 1TH /& AB Bureau 1 F/A#],{H AB
Engineering 5 AB Bureau AN ZAH[AF5E1A, AB Engineering JfAEMER ML 253575,
F CD 5 AB Engineering Z [B ANAFAEA BUAPEIML R BEARTE Rk )55 34 (2 )(a) (i)
AR, © FEX B b ] LATE B, kB A T B R I 2 A
E FER AR A R 208 AN S5 ARGk, L Seil A TR S o 2 3 AT T2t i H
ik, TR mAE A R T35 40 2 W2

(BRI, 75 IR UIAETEAR SO SO A T $UE T (i e i 22 4 b, ]
DA e IR AP A B %k TG AR SR U1 AN —FE ), A AR B A
FEFFRERTHE T2 1T PE AL A PR A 3 %A 7 B R I R A R B el s

5, AN R AT e S 2R U AR E o AT, o E P i
5 HE R AT IR DX M X A3 BSR4 ) P A7 AR 22 5 1), AP RSl ) A 8 e ik
U S RS REA R Bl . ZEAPER GO e b e b M A AETE R AR, N
X ARER RS A R A T A AR . I CPEREE ) 56 16 A0 TIPSl 3tk
M, BV M35 B 2 IR AT vk Ju R, B — AT 20 17 X i
TRFIE AT T HEAR80Z . 1A, 2006 4F (dRemy A LB S T A (e N RALFTE
i ) A TR ) 55 7 ZRWIBRALE T M s h A 20 iU ey o <8k
YRl ER”, WRZ APPSR A E N TCAL o A s X Ak RS B R A PR s 38—, WU Y
HAAMENEE; B2 RABEIE . AT A, B BT s s s i R S5
PVBUSO I R R A B I A AN B (P2, T 3k A P T D 2 S 2 PN b 5 A S X B 5 e
BOATRR 7 B ARAS T A

R, BARTEAMRZ A B =, R 2800 JOBU R D SUAE ST Z2 B Bealt 23 9 i i
P, B R DB T AP U 7 (1) A USR] Bk A 5 S A [R) REURN R P [R] 8, L Qg H 3 A LA
TGN MRS HAE N BN G A 2 P N2 38 R I PUBE , S Bt 2 A S o
FHERAY, B A A [R] A 28 3 TR R R 22 ik Sk RIS AN e 7 ol e 1) 4 R A )
RIURN ZE A S AT 37 AR U AT R B G, A I |l TR A ek B e g TR, 25 2 3
FERINE PP MG IS TE

2. W IHA RS T 1E B 38 Jo P FER AR

IE YRR T RS T BEA AN IRI A B Lo SR, ZESRAR A 1Y )2 18R U, 3B e Y
SEATATT AABAS I AR VAT 2ot 155 AR P ORI H Bl 2 EUAR] ., © (s A2 e o ) 3 2

GD v. HY, [2021] HKCFI 3900, High Court of Hong Kong, 2021, at para.16.

AB v. CD, [2021] HKCFI 327, High Court of Hong Kong, 2021, at para.36.

W GRS B X BRUFIA S APECAT R (e ), 20 CRTSHR 51817 ) 2022 4F45 3 11,45 19-21 0L,

Matti S. Kurkela, Santtu Turunen & Conflict Management Institute (COMI), Due Process in International Commercial
Arbitration, 2 ed., Oxford University Press, 2010, p.1.
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HERI A GE A, DL (i E E PR 2 5% 51 ) ik 22 G 2 ) (2015 b)) A, 55 /\
FRAAE T 3R R AR 38 A ORI RS AN AT DA A Jn gk ik =X, RISl AT sk

SRIMTAE AT s , KL A 2“3l Ml 0 e & b, i A I B WA B L
B TR E BT 2015 4F 4 H #4589 HCMP3202/2013 5 HCMP3203/2013 F 2, )
P LA T Y30 ORI FE A PR T T N PO 3R e, R S5 24 R DL Ak ) )
VERS7R R KR 26 R 2 M HEE 258, TR IR N SEPRIGR 565, PR A5 — I
BORIBZ G , 55 IR OB AR S HhE 75 LIAE S B vk ik ak i bt , PR 4k k2817 LA
Z M A%k H b6 A N B AR FIRIEE R (M4 ) 54595 (2)
() Z5ME RS A5 A TR ] BAZE IR 2 A HAh 2 38 T B, (B HA 32k 132 FH N7
DI N BEAE SEBRISCR R , 75 W W ASBE LAZ IS =0k ik . MR A B 1 50k
B, SCHIFARLEIRIE IS, BRI R A O AR 5 0G% R 1SS, BORE B A E ik
B ARARGEIR , MRFEFA G WA T PI TR e 2 il .

SRIMAE ] AR MR e e i A PR A ) v, B AT A IR A w2 rh BRI 215 H AR IH
K H A CAE 2015 4587 25 10 Z 44 v 028 SR A 57 (R W0, T 2 A A i 26 ik e ) T I KA
B BYSERRIE S . XA T AU BT T Y 3 AR ROR] 0 O B S in s, (H
AN TP ERALA 138 MDA, O B R O Rk R AR O LR IR AL
FhEIE HA HHHIE A TP TN T AT IR AT T T ez ML,

BLEEXT 55 AN FRIR B BRI [RIFE R 5, 2R A% O R R AR S i IRV, A ds 7
XL (BMEA]— 5 #AS R AR T 55— b T AR ), 47 & BENL SR A O R4,
LR “Hemr” By, X B IRE (USRS R A 1Y, AR P A B A B0

FRIR « (8 FE PR R IR P 08 24 5m 0 ), 28 (RIS ) 2010 4F56 131,55 62 1T,
Tk GEAHE (HAA] ) WA A A A 0 230 i ——fE A v 2 SRk B 2R 2013 4F57 3202/3203 548 ), 4% ( ff
FUTE ) AR5 2 B, 50 47-48 UL,

90



FEL T ARG PAT th R AR F G| LT HT R

FIP I AEEE— A ZEE B e EA T HE M, SRR A, SE TR 3 A 7]
AEAS 35, @ IE L EELE Sun Tian Gang v. HK & China Gas (Jilin) Ltd &5 i, fif
FOE 26 R PP AR P T P IR . Y N YA TRk 34 (2) (a) (i) 4%
SCR B3 2430 0, @ % ZE AT 51 ke H TR N8k R aE e A A AR IR 2 = AT LA R
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R Y R PR RIS AT . P30 R BEAE RGN T2, I A% 7
MR NFE R o AR AT P A 3 T L AR AR R A 0, S AR Y 2 R R
AREFE BT R (84T PR, AR fh ke e ), WURAS AT iZ R ke . @ L T
MR ANA B AR @ R B AUREE P 12 PSS B 8 Bir A sl
HEE A S AR AN D R A L © [ B i S APk, PR B AR BLEER IR T
HILTHEtb R B 2 F PR I E PR R e ", i a2 A i
B (BRSO BINE, DI e e 2 8 1 s (i ek ) 4
FE R R LR, B KR A S S PRIESRYE L B, SR A R TR
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SR B ) [n) BB AE 2 2, NS RIEE BEXT R RO FRME AT E IR —EL,
DB AERTE bR g S5 R o e A ] ik i A i R rh R 2 I R AU E A s 72 “H
B RN E L, BRTEE RE A 1R 3 5 D08 B TE ARG — B9 [n) &, AN [R]3 B 7e
S RHRRUR 8l Ak i A EAAAEANRISGE s SRR RS BRI a] o1, 145 bk
B e AT PR A R o B AR AR K I A i . @ S5 BI TG R AR . “FEsEikrh , AR
BT R AR E TR A R XS, B RS R 1 AT A WA E R G L, AN TR B
AR, A R — P — R @ WA 2= E U s NRIEBEXT (A
20 555 AR 1 AN AR RS Sl R AR T X AR E A R A B E A T A A,
IRSZRFMPER B (A SRR (HAS 0 B A2, NP R A FE ARG B ) H 2, B 05 SO Pk
JEFRR IS BTN A I A, B o AR AL PR Y B R A AL, BRI, A DGR B i 1 Y 4T H

Supra note 17, at 185.

@  Sun Tian Gang v. HK & China Gas (Jilin) Ltd, [2016] 5 HKLRD 221, High Court of Hong Kong, 2016, para.58.

@  John Fellas & Rebeca E. Mosquera: Pitfalls that Chinese Parties Should Avoid in Arbitration Against Non-Chinese Parties,
in Romesh Weeramantry & John Choong(eds.), Asian Dispute Review, Hong Kong International Arbitration Centre (HKIAC),
2017, Vol.19:1, p.16.

@)  Supra note 2, at 252.

Supra note 12, at 31.

@ Id, at92.

AP e LR CEBRR IR R morlole ). 8 CARAEDE (ZH61)) 2016 455 20 197,545 84 1.

@ Wrezte: CEPRRF PR R RAE —— R T RIE SR ). 3 (RIS A7 ) 2021 4F56 2 49,55
112 71,

FAF: CHMEPEAR P RE A A SR SR SHEHT ). 8 QEANE ) (RIESRG))) 2019 447 4 99,55 110 01,
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— A REECE I (FEARZE o Y N BB TR] 55 RG2S B] A ROR) S 55 17 )
A REJE TARE M T IZ G, A —E BRI RS B R E R P A Bl
PRI B EBE T B ATE I Z N, 2 ABTRR A SR IESE R E 1 R e i A 2R A
iR UK R AT A A Z L

TR BEN XS “TERAPERTE R Bz ek L FEf# , £ Grant Thornton International
Ltd v. Jbpb & Co (a partnership) ZEH7 I BEXT (APERARH1) 265 89 (2) (d) F&KiFAT T HM
fifdeE, 55 89 (2) (d) (il) 25 MY BRI MG LA IR Hh i e ™ — 1) iy
S R A AL HE R £ 55 T 4R 52 ik i 8 Tl 0 JE DG SO TR/ R 3 e i 45 PR
I, R B I B2 — MY IR AE AR R A B B ARG
Ko EBEAN (AR ) 82t (a1 B i 2 FIAA TR DA S PRk 1 A7 380 A B 1,
SRR Ta iz Muff ReEr 89 (2) (d) (i) &I e FHAR MR FR P H 3 2 H , o B4
SN (B —J7 2588 ) DR B 1) R 5 e o I, DM B S8 i e PR 3 41 5
DL R W o ARk g R b B R T T A B B . XN RE R LI MLC I
PURIZ S HE 1Y H G o @ 24235 AR AS AR AR K i A 9 L PR AP DI isL v i s A
M NERRIRIR R , TTis X iRk 2 A4 IER @

4. 4P A B R B R Ay B LB S R ok

A2 2% R A T I A AS T PRA T8 DL ) 22491, 1834 292 4% S Bl i 2 4492 Guo
Shun Kai v. Wing Shing Chemical Co Ltd —%&, 5 AL (#2501 ) 95 (2) (f) Hife
HEAN TP T PR AR 1 FRE , TR E IR 3 iR DR , DA R 4 DR I [m) A P e o L 28 7R 5
BN L 8 U i A5 DL - BIBIRNZ R A AN AT Bt SR BRI EiF. B TR ik

®

XUMOR B (7 (BN FREXNE PRI S PUT I SRR ), 3 (IS ) 2018 455 5 44,
5538 T,

Arjowiggins Hkk2 Ltd v. X Co, [2022] HKCFI 128, High Court of Hong Kong, 2022, paras.37-41.

Grant Thornton International Ltd v. Jbpb & Co (a partnership), [2013] HKCFI 523, High Court of Hong Kong, 2013, para.44.
U v. A & others, [2017] HKCFI 398, High Court of Hong Kong, 2017, para.39.

® e



FEL T ARG PAT th R AR F G| LT HT R
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AL R SAR A L%, B AU HH7E N A BT ek LIR” AR IF
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BRI AIE AT o

PIAE 25 R AT A~ 20k ], CAPgesc ) 89 (2) (f) MUEZHEE (1) XF475
FARBLHTT s 8 (i) EE R 09 [ S0 F2A8 5 SR i g i v 1, sl (A
AR PR E R A A ) B E A A 25 R SR k. 2 H A
MR B PR S XD . BRI T R BhE, Phit, — 5 d AT
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RCP L R R DR . AR AP T DR i 4 R Bk e L AR T Rk i AR 24 11
T LB A RARTAL VAT o 18 FIEBEATIE A th B N R AT : S —, Y
N T2 B 5 A R R AR5 R0, AN R — Pt A OR 5 28—, 10k Be e th i 3
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(8, —T5 2425 N LAC ) A R Mk e AR sl b 1R o H , B A i R 2 P Tk
8, Al AR A 122 e ) 25 T D 2R A ER AR S BT, T 4R (46 36 T IE 4 158 32 R 3 A Il £
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KT RGP T AR, 5 (PR ) 5 86 (4) 4% (ARAZEIRE), 89 (5)
& (ALEPE) M98D (5) & (IRITHEER ) XTI, ¢ T A HUEBR S AF A RLE AR W
BRI VR e PR S ] R T I 0 R B 1 R P4 B A 0 T i o SR i ERA T B0 G 4
BEORIE , LSRR PN 3t e 0] TR e 8 w0k A A 4 2R, 36 e AT ml AR A e — B [ A 19
WG CrsfRrkBe s ) A8 B B P B BOR TR PR

Guo Shun Kai v. Wing Shing Chemical Co Ltd, [2014] HKCFI 104, High Court of Hong Kong, 2014, paras.41-47.

(A NRIEFIE P ETE ) 55 64 S8 . “— I I T BUTEIE, 53— 05 50 AR ey, R B 8k
PR

Clremy NRIERBESE T (AR ARSI E Pk ) 5 T IRVSH AR RS ) 55 25 e N R e s2 B S LU ik
R BT 55— 07 S0 AT [R]— ey, sZ BT R 0 N B 12 B 17 2 1 A2 B 0 v - 4T
Supra note 33, at paras.51-55.

Michael J. Moser & Robert Morgan, National Report for Hong Kong (2021 through 2022),1 ed., ICCA International
Handbook on Commercial Arbitration, 2022, pp.138-139.

Id, at 147.
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5. K TP R LR FARKAL T 9 A

CPPERARH ) 55 95 (2) (e) AHE THRA AT N LR I TE . (H H ATk B A 3t
TFi%Z A SR IE SCHIE AR T I AS TP T A AR P A 2481 . 46t OG0 L ) 25 v 2R B
HAAPEREE AN 47 1A R SRR R 0T AN 2 Y N DL AR 32 To A HAESE M
MR PATRF TR . — I YA E L A A 55, 24— T m] LA
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BRI TR THATHrBA R ), IR S B8O AT DAAS B B i S 6

A N Z VA DA E A 2H IR SR DR, Tk 51 S M A e R R ) T
), MPRRESE S8 [RIRE , 27 45 T Z B A R e 3k ML, T A 3 A 1< F
OV AR T YRR R0 R R T AR P AN B H R (R WA S SR A T A
F14) 2F S i 7 3 1 A P Bt s (] ik R RS, D) I PRI DAL 5 fh A by A A i i P R
FEABHCARET , A BEA T 5 I L. FEIRX MG OL T | Bk 5 4 1) 45 7 V) 388 I Rk —
W%, © 7 La Dolce Vita Fine Dining Group Holdings Ltd v. Zhang Lan and Another &7,
B FRR G (388 2 A i AR D Hh 1) S SR £ F CIETAC kRN 27 S5 2 B ib T
AAPEEFEIT , SR F AP 2 HEGR . ik Beid o B B R PR R T A
AT, B4 3 AU A5 TE A, AN REAS BURBEIR IE SRR 7 i N . I i H
T A TCIEIE B L A CIETAC VA # fECH BT IR p i IS A8 o il 2 10 BT A7 — 44 R R
A AZ AR 3 . R 57 A Ze e 4 o ik B ke oA AR AT, B s ik B A i 1k
Bt , BRI AT AT AT R, tho m] DA R A AR AR, Fe i T ke . @

FEMPERBE L B b, S B A B BRI N R B AT A N —— A5 1Y
PP ——RIRIALAL” AIUF FUEBE AT o MR 238 N B IR, kB 1 e iR 4l
YN LY 1 PR PSR W2 75 A AR, T PRI, DL K 2 1 e HE AT ) g L
SRUEATH B, WA R P B , B AE AT & IE YRR, WU 2 5 AR 45 A 1/ 1
ORI IE SRR P R T, S N BRI R AZ B B 3, AR A R 845 AN vk e
JPINZETE , 1 AR AR AT — 2D o B . AR AN BUR B3 TE R R SR 1 =
W, B AR 1 TR RS 2 ) TR AR AR AL, DA ke o T S N ATl A ey At
FBARICHE LR S @

6. ib # AL BUR A

AR, TE— Skl SRR A LB AT LAFE ) 30 i SEAAR IR, H WA HT AL AL

1d, at 146.

Supra note 12, at 589-590.

La Dolce Vita Fine Dining Group Holdings Ltd v. Zhang Lan and Another, [2020] HKCFI 622, High Court of Hong Kong,
2020, paras.60-62.

Daniel Brawn, The Court’s Powers to Intervene in Arbitration Matters in England and Wales, with Particular Reference to

® e

®

the Court’s Inherent and Residual Discretion, Arbitration: The International Journal of Arbitration, Mediation and Dispute
Management, 2010, Vol.76:2, pp.226-228.
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BRIl — 5 2= At A TRl AR P X — B ) ) S DO 5 T S DB, S A Tk
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R ... WA SE— A s 1Y [ R P38, iRAS AT 8 (o= ki ) Section 70 (4) AYHL
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®

Inae Yang, A Comparative Review on Substantive Public Policy in International Commercial Arbitration, Dispute Resolution
Journal, Vol.70:2, p.49.

Supra note 13, at para.58.

Zv.Y, [2018] HKCFI 2342, High Court of Hong Kong, 2018, para.28.
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Abstract: When it comes to refuse the enforcement of arbitral awards, Hong Kong
courts make judgments in strict accordance with the ordinance. The reasons for refusing to
enforce arbitral awards mainly focus on the grounds of invalidity of arbitration agreements,
violation of due process, the interpretation of public policy ground is quite narrow. In recent
years, the number of cases applying to Hong Kong courts for non-enforcement of arbitral
awards has shown an upward trend. Although the number of cases in which Hong Kong courts
have actually refused to enforce arbitral awards is small, the number of awards rendered
by mainland institutions accounts for a relatively large proportion. By studying the cases
of non-enforcement of arbitral awards in Hong Kong, we can explore the understanding of
Hong Kong courts on the ground of refusing to enforce arbitral awards in accordance with
the Arbitration Ordinance, analyze their judicial review standards, improve the predictability
of the recognition and enforcement of mainland awards by Hong Kong courts, and promote
the mutual recognition and enforcement of arbitral awards between Hong Kong S.A.R and
mainland China.

Keywords: arbitral award; non-enforcement; Hong Kong S.A.R.; practical research
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Abstract: The judicial examination system of arbitration is concerned with the
protection of the rights and credibility of the parties and also plays an important role in
judicial supervision and arbitration.The lack of legislation jeopardizes the credibility of the
arbitration system, but also the credibility of the arbitration system. The lack of legislation
not only jeopardizes the credibility of the arbitration system but also the credibility of
the arbitration system. This paper analyzes 88 civil adjudications of arbitration judicial
examination, In contrast, the author found that there were problems such as confusion in the
scope of examination, ambiguous criteria for determining related reasons, it not only shakes
the position of arbitration system in social pluralistic governance, but also endangers the
credibility of arbitration. As far as [ am concerned, the arbitrator’s liability system should be
established to avoid misjudgment and to improve the relief ways of arbitration parties, delete
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the system of non-execution of arbitration awards and improve it on the basis of the system of
revocation of arbitration awards.The review court adheres to the principle of limited review,
clarifies the review standards and scope to unify the applicable standards of arbitration judicial
review, and ensures fairness and transparency in the review process.

Keywords: arbitration judicial review; non-execution; arbitration agreement; rescission
of arbitration award; civil adjudication
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2021 455 111,55 29-30 U5 psi: CORTMBIRAMRALY ) 1550 38 i F IR oA T Iy s ), 8 (R k5
AR ) 2021 AR5 5 11,56 144 T,
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WAUEHLR A,

3.k BB EIRE A

2017 4F Az B i1 5 FIA MRS AL AR B TRAT Ao AR DA 12k B oA B0 A B R e )
7 ] BEAMRAC RN TR, X M iR P A 8 ) 0 o A s 1 A AR i
RAZE ) S X 2 Wi A MR i B AN 8 3 AL e A . © N A ) SR U T
15 3 e X L5 BURE TR B R, BRI T, 1260 BE RS X by PR 7 = SGR 21— 5 1Y
SR T, o 3 B mA LG B B S REREAT 1A IE. @ (I e e A B w0 AL
FAAE ST 5y DL Bk . — Rk = R PPkt JIE CMPak ) CRFURIRIE ) X
HAZ T BEBEA SLIERRE 5 — B B T HOA B B RO, T ok B 5 AL 23k B ) i
IR B T A GEEBEZ IS s =79 B 1 I AR P SR, 325 e P o8 43 o o B, sk <
THFEANNEFS SR TG TR AR, 36 2 1 PR 7 AR, 5 ERp i
{EIESRAE o

WURZ 0, EH O, —Jr i, WK 7 [ PRag SR A o B T h s B R S
AR R SR AT B o YR AL AL A R A LR IE M A T R, ASREL
TR BRSO AN W A E i B T P A D St 07 PR3P B TR, T HEBR IR AT DAy 5 i i
Py A o OREAR TR TARHERI e — DL LGB 1 R RE R AT . R, 75 22
B3 i BE Il 7 2 TE R RN X 45 5 8 DR 1) i J3E 25 e IR RS i AT it . 55—
MAE AT, S AP FEAL UG 1] 1) AL A A i BE IR AR A =2 3, PO B AN REAR A 5 (R
S BEAI A7 2 B TR AR AZ i JEE A B e ST AT BRAY_ L RA L, BRI
M NXEE AT HAT IR IR L F AR R E B AT . © LRl R A
LU AN T AT IR gt PSRBT AR e A o S R ARG

(M) BEENH : ERER XS

] o i 80 A IR DA T PR T ML) 2175 i R ARk ) R DXL 5 6 i A AP
HE BRI AT 3 S, RE BRI 18 S S A, B MR 252, O I R BIE s, #
Y B i e 53 hg JFC R i L 2 G T B vy S i SIS = NG AT R 2
AT R IR it 64 B ML, 75 21 A I DUARR SE, T DA S 2 1 S 3 0 AR R
DAL S BRI o 2011 A e A A A € O&T N R IR DM Rl B AR P 095+
MUE ) 20 10 Z0UE , AN AT LU s S R 1 , 17 32 B FR IR 48 Rk i A Y, R 55
IR R I VR S o X T R A ) I o e R A T A, A Rk e Ik S R , HUR:

@

Directive 2008/52/EC of the European Parliament and of the Council, Article 6, https://www.legislation.gov.uk/eudr/2008/52/
contents, last visited Sept.11, 2022.

R« AP )V W o B (e S LT S ), 3 CONRIRTR ) 2018 4F58 5 11,58 23 1L,

ot (oI PRd 3 SCRY R Z IR o sk a2 B 0 SIE I 98— LA TR S M e P s 4 Atk 132 11
AL ), B CUIRIES: ) 2019 458 4 1,55 77 L,

AR B iy Ak w1 o e 8 P N B A e B 6 70 ), 3 (ki) 2017 AR5 6 1,58 128-129 1L,
IR AR CRE B S R ANABCRI R ), 4 CERHEE T ) 2020 4255 17 11,45 148 T2,

® O

®®
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AT LA ST SEAP A PAT S S0 8 B A FR S TP T RS R BIEE = . R, i
58 P A SIIE X6F BP0 7 10 o A, 5k ) BRI SE A R T 2 s i B, USSP — B
GEIVF 7= BT A1 D L RETEDRAT T L2 1 ik Bre 4 th S BSR4 R HhAT o

WEA, VRIS G R Y 1 AR 25 8 IS, 0 T R B A A R ATy
R B OCHENE R o AR B 7 1 DU H SRt B s, AR AL R A e
(PRI DA, BN PRy b0 B SE F B R AR B RO B UIRISE DA A @ ARG 3
Il e B2 i R 55 AN, e R A A (O BREE A 1 R SRR AR IR A
BE RPN, 5 i) At A e A B b B M R L B 5 3 ORI 57 U 1L T 3 T 3 A L
PRt i) AR BE S e AN, TR 5, YA A RO SR AR — 2 D)

% &

CHrmBIaf A2y ) H2EE h [EBR iy S5 i 0 A Rtk 7R RBE G . [ bRy e el i
PR BRA T i B 5P Ry SR Sz 0t R R 8 R UL L 0 e ol 2 7 A A AL
PR S 1) 7 TR PP S0 B PR T B, DA e I g A A D8 2 i e A7 X
s 41 B R R ATUAL B A ™ Hi L R STk R SRS T 2 1 R SR R 0 AT, ST B
A7 BRI A T AL S R B MU E R o B R R A DAY B PR A T LA AT
BRSNS B A IE S, AR P SRR B 5 R, RLEAT XUCEE RS, BB 58 A i B
1101 F AT FEDGE T [ el i B BCRA T AL AR A Bl AE R . AR SCHEAR 5 T R 3
LY b RS CXURH” TR B, F T E PR R R PR T LR ) P
A < B —20 6T A A DM BRA T AT ST w9 DA 8 T s <k S B R
PTG A LI RUE I BARA TR 5 58 — 20, o dk I N R SR IR i e, % I8 PR
IR IRAT BOIF L. 15 B IRIINE R rh G B B A 9 figp BIp 3L o A S 1A, %)
T BEBUE A T AT I IR SR B2 0 AR 2 o i e e 2 — S T s v LA o s b
3 SRR, LR T BT AL T BEFS A i RE B0 i i 2 AH L B B AL

Abstract: The entry into force of the Singapore Convention on Mediation opened a new
chapter in the development of the international commercial mediation system. As we all know,
the efficiency of the enforcement system determines the chances that commercial mediation
will be chosen by commercial parties in dispute resolution. The Convention establishes for
the first time a clear unified framework for the direct enforcement of international commercial
mediation agreements, which will promote the revolution and development of mediation. As
a signatory to the Convention, China is faced with the challenge of how to align its domestic

EF - CHOMS AR B0 R JRATIR ), 2 (AR RlIEITIE ) 2018 4545, 48 416 TiL.
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mediation rules with the Convention. At present, the enforcement system of commercial
mediation agreements in China is at a nascent stage, and there is a long way to go to promote
the internationalization of the enforcement system of commercial mediation in China. First of
all, it is necessary to give commercial mediation an independent status and adopt a legislative
design that distinguishes between "domestic" and "international" direct enforcement
mechanisms, while clarifying the subjects and contents of direct enforcement mechanisms and
making measures to deal with false mediation.

Keywords: Singapore Convention on Mediation; commercial mediation agreement;
direct enforcement mechanisms

( ZfESHLE: AMRE )
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BB AE R AT b 58 Pl S 5L
[R5 B PR
— LA 4G AR KB

PERIRA RN ABEHREET

MERE “HH -G B RMEARFHRE" BHFEARE (XA BT FHT)
W R R (PCA) REWE TR HRE M. AREF, ¥ iF Aok £ B LK Ao
ERD VBRI, G mERSYE e X BFZE AL UEFRZEE & RFEER
Ve R L (8 T R U A IR AR AT A A SR A T B . AR R A W R AR MR AR
TRMEER UK FRE T T EABHEENERNE LN, R A& F4F—EX
FmBANH R EY R TRAHARAEFH —ERE LA E RAFBNIE S K E A,

KR ERFER BARES kR BHEEN NARA

— R

(—) ’EESX

Y 7 8 3 0 F 2 R A8 b U W N, DA — BT, 1964 4F ST IR is
B, 1990 4E M. 1999 4%, M S BT 0 Ir A & i 4 & R 28 7] ( Notre Development
Corporation, LA FEFK “HHFAT™ ) RAHLEFHILE ARG R Y B Bt i . ©

HIE GG - G - g R E AR EAEE A LRI . J5FK, b T 2002 4 9
H 9 H B S 0 A ME— T &, Y b — 24 33 2 BBUM R 0, J5 ok e 4
BN NS BOR I A 2 I S RIBOR F AT A ME A 0 3 sl e ¢, ik A
PRI AT A B AT s 5, @

2001 4E4], 4E4E - G - D& oA SRR A, — A g i KT R Al

*RSCR A E BRI (R RO TSR ) T E BRI S S R AT
TN G i K 2 PR iR B9 I B L A S B P I H PR R A ST RS0k
Fep e Y AR R TR | h B S T R R A KIS A A
(O Vito G. Gallo v. The Government of Canada, PCA Case, No. 55798, Award, 2011, para.148.
@  Id, at para.149.
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FA L — KL G - G - I e A AE 23 A B 2R H TR 7R L RS B0 2l
IRFEEAIL, T ELA 5 52 47 Y5 JE M 9 26 [ IR M AL R R i Z R B R . BHRR A &35
ZEFE - G - g e d ki, bl 2 U1 S A AL 2. © 2002 454, i RN A SRR A
A (MIANRLESE - G - Mg ) #39A U2 R IR E R Bis 2 5200 H T % .
TEFE T SRB LA A B RS S e A e BB 464 + G - INB A2 50T S5k
F) ) FE AR B A e FR Je AR AT TRAL IF T 2002 45 5 0 10 HENAEE T —I0
W B S 7 g WA SR A P, @

WG A, 1532382 Mgz K22 Kmg/ ] (1532382 Ontario Inc, LA R AR 22K
YT AERRIG T HT 2002 4F 6 H 26 H Moz, W ELJE va oA 228 KON & B %
RS FEE o, L JE s e B AR AR R LESE - G - g e AT, HE A AT T
Je AR FUBHRE P AT AR IR AR, 0 B JE v S AR AR AT T e R ) 1 I — 2 55 0
PR b, ©

AL R —BRIEBI4ESE - G - KSR T 2002 4E RS &R T A AL
FAW P HES R AR EICHE LT FE RS FAT W FLJE v e E Wi
JBEOSE S 397 FUJE T e 25 B BB IR FE LA HEFE - G+ IR 0T 5 FE OB X — 0y Ak
IEGEYEFE - G - IS AP, DL IEFR I FLJE 5a 64 T 2002 4F 6 H 26 H 2 E 1 C T4k
6 - G - IMEEAMEICHE M oAb A #E—2 0 BimiEdEuE e IS B sk 28 )
WA Z 00, 43T - G - I E R R R LRI A TR 5. © 9 H 6 5, %R F %
B TS S B s, @

2002 4% 9 H 9 H it e 5P Y Wi 8 58 4/ 2 K&~ | s e % T 7%
kA DIRRR A RN AL T, e RBG F O 3230 SR 4% Ry 180 JT it © W 243
W H RS BRZF S HOT Ir A 3 22 5o B R S | il ik — 28444 Christopher Gordon
Associates 1A FATH, @ 4E4E - G - MK 8 A S 5 52 bR 1, il — I HRAs
95 T RHRE AT SR IF B MR A R 5 A e A SR UM B WMOR A 25 AT ]
6o

(Z) #iFITA

2003 4 10 H 2 B, RIS #6246 T80 At IRBUR , Pl s Je A& PE BT ar i B
SRTIRIB G . 240k, hrll s — 0 W Y1 LR b B s B R o . AR R
XRS5 ™ I e ol 2 P A B8y , 3 DA R R S BESRAS 1R300 H o B0 B RSB T

Id, at para.155.
I1d, at para.156.
I1d, at para.170.
Id, at para.174.
Id, at para.121.
Id, at para.223.
1d, at para.240.
Id, at para.242.
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PR R gAY O k% ) Sk T (LA MRS P ) 2 1105 515
1110 5Lk K Rk, ©
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BHE, WA IMbSE (LA R RS PE ) TR W5, B ] 50 [R5 0F 4 e
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REMN FEIE AR VUL SR RIEXT AR R E HA B, 7RIy, e
2 HIE AR BEIE A TR IE ST LATIE A Al EUAS-2 w] BirA AR AL B 391, - B i 1
Wl e OIS WL ZE ) WAR Z R, X —E5E R 5 RS R B = R M AR

(=) HEHEK

1. wiE AR 2K

HIIE AN T2k, B ol B DA S i Sl A e 3 A i A 30 A28 B A AU 48, (R
VE AR BEARZ . g R, (AEEA MRS E) 5 1117 K F— I s
R 2 B a0 A s ol A 3 il B8 1R 2RI T AS 32 35 o i A A s ol AT s T
LRIRR o AR ARAT Al A AN BT A B 353519 (“bona fide” ) FLERM, Hi%
A WG 1E AE BRI — IR Y (E2E A R S e ) R, IBASE 1117 59 ANBH 1R i
AN R 1 25 5 H 2R o

2. P IRA 3K

g K, (JEEA MRS UE) 55 11 2858 T 53 R, 1%
B WA AE R B AR A A P 55 — 40 20 7 B e T o Bl s ARRTE, FE 0 i

Id, at para.268.
Id, at paras.269-271.
Id, at para.121.
Id, at para.122.
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WHEEGE” AR, Nk, (ERAmRSUME) 5 11 EAEEHSERTEA X
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AR BRI o An SRR Al 4 HI AL A AU 2 0 (“bona fide” ) FLFEH,
oz A b W 1E A BRf —S0pr i CA63E A B Ui ) Ws, IBASS 1117 R AR AR
B RRE AR R A Ml B ) 5 45 s R, B T A s AU RS 258 TEAs i (b A 35
P ) — H R E N . X SJRIERAY . INSRBUSHE SR A AU e I (HhE )
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A ARV AT (636 A R 2 P ) 2R AR FE I T A AR Al A
P8 R BRE— A R RIS , ZEAS A S SR VAT H B R

TP ERE — O, BR AR HIE \RE 05 IE I 7 3 i Bl ST A0 FE e A, A R e A
WEINA ], B B E R, “Amto A RIVFE 2R RRIEREEEE L&Y
(ECT) #&n, B 5 AR MERAEALIZ AL © R E—J7 35K, B9 # WL B 1A [F)
BORIAFF S MR Y5 BCT HEA TR0 5540, LA B AR IE 1 A AU 24 AN Amto JIERH B0 FIr
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@ Phoenix Action Limited v. Czech Republic, ICSID Case, No. ARB/06/5, Award, 2009, para.68.
Limited Liability Company Amto v.. Ukraine, Stockholm Chamber of Commerce Arbitration, No.080/2005, Award, 2005,
para.48.
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HAF N, A2 A5 2 — T2« B A Z0TUE B ZEFR PR 35 S 2 07 7R e AR I At b 4]
A TRAAZBR RN AR HIEAY REAA R R — AR

R AR AR S (AR R UE ) ME 032 IR H0 3 58 19 A3
A s 0 Z AT QS W7 58 ) AR BRI & RA e ARy el .
QIR AR AR S TR] R 56 [ 85 78 AR 8 A sl il WS Sl st 2 AT, A R
FERXFPE LT, R = Z BN R AT B E T UM (JEE A R 2 e ) i
I BREAR R ARAF O . XF AR ] N AR08 A IR R B 2R 20 ) AR FE SR 4RI, X
PSR IR IE S - 1F ORI AR BRI, 2 25T R4 A
R ZPE (“suum cuique tribuere” ), ZME A Hb [ N #8985 T 25 2 52 408 BB 1) B
AR FNZR 8 A A T Sl B, PR, — S5 BOR AT DASA T E B T3 iR 4B L

R A 4 0% B A X — B IMCR], g A — A 38 45 F (“quid pro quo” ): BT
PO R A NEE H bR e HERANTEA A LR 20 [, PR AR AT An] 45 58 Ak rhr , H1 3 a2l
UE I HIR A2 R AP i A1 B 8 9% 2, I AH S s (140 A s 42 Tl 7 7R 8 B 480 9% . i s Ak:
HRBUE B A2 92 B 28 R (E A A WA 214 A A5 IR GTEDE , LAIEBAAE CIF 251 1L 28 )
WA AR TR . FERXRMEOLT , AR (ALE A MR e ) At
FERAMARSF, I RIS BRI IS Rk A, Rl Y k22 ) Fle iy
— BRI . ©

= B

(—) BB AR Bh kIR R BT iy Bl SR E 5 iR TE o
FUEREBUR £ BEETT, 03 e At o IS 52 LR A S i K ) A 1 4 S i [l B

@) Cementownia “Nowa Huta” SA v. Turkey, ICSID Case, No.ARB(AF)/06/2, Award, 2009, para.112; Societe Generate
v. Dominican Republic, UNCITRAL, LCIA Case, No.UN 7927, Award on preliminary objections to Jurisdiction, 2008,
paras.106-107; Saluka Investments B. V. v. Czech Republic, PCA Case, No0.2001-04, Award, 2006, para.244. (See
Respondent’s Memorial on Jurisdiction, para.13).

Supra note 1, at paras.324-330.

@ ®

Supra note 1, at paras.331-336.
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S8 LISz BE , B B GE AEAE Sam ad IRA Lb S ) B i N A TE 20 HE
N AR HEA TS O ZE R A R AT BEARAR — D e A E PR AR A R PR X —
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BT Z 5. WA RS, AR 8l m] BEdes X (vl B2 (1) 487 AR 01 2 i B A A
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S, A S BR IRAUE S N RE SR A E B R I B ERAL . e, FEAR S
HEES IR “RUEAFIZR h, — A5 RAE LSS T RUE JIFIOE T 5 e i
WK T w1, R F R 9 2 SR AR PUR B DL €2 81 - 4 5 BIT #2582 ICSID fh#k. %%
PEREE M EAE A TGOS R T SO/ 457, I 3528 Dt 2 s DU /) A B A
PR E B A FEAL R A58  TA R FRE A TIOR3 A, 4808 2 i A e
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Supra note 15, at para.142.
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Eric De Brabandere, Arbitral Decisions as a Source of International Investment Law, in International Investment Law: The
Sources of Rights and Obligations, Tarcisio Gazzini & Eric De Brabandere (eds.), Martinus Nijhoff Publishers, 2012, p.249.
Salini Costruttori S.p.A and Italstrade S.p.A v. Morocco, ICSID Case, No.ARB/00/4, Decision on Jurisdiction, 2001, para.52.
Supra note 1, at para.311.
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SG v. Dominica, LCIA Case, No.UN 7927, Award on Preliminary Objections to Jurisdiction, 2008, para.110.

Mobil v. Venezuela, ICSID Case, No.ARB/07/27, Decision on Jurisdiction, 2010, paras.202-207.
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Abstract: The case of Vito G. Gallo v. the government of Canada is an international
investment arbitration case submitted to the Permanent Court of Arbitration (PCA) under the
North American Free Trade Agreement. In this case, the Claimant, Mr. Gallo, sued the dispute
between the Canadian enterprise and the Canadian government to the international investment
arbitration tribunal as an international investor by purchasing the equity shares of the Canadian
enterprise, but he could not prove the exact time when he acquired the ownership and control.
The discussion on whether the Claimant abuses his rights, uses forum shopping strategy in
bad faith and whether the arbitration tribunal has Jurisdiction Ratione Temporis in the case
reflects the legitimacy of investors enjoying a certain degree of supranational treatment in the
host country under the background of the current reform of investor-state dispute settlement
mechanism.

Keywords: international investment arbitration; the assignment of investment interests;
forum shopping; Jurisdiction Ratione Temporis; abuse of right
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Abstract: The “denial of benefits clauses” in the international investment agreement
is to exclude the “nationality of convenience” investors devoid of economic substance from
the scope of protection. In recent years, the controversy surrounding the application and
interpretation of the “denial of benefits clauses” in the international investment agreement
is increasing, and it has gradually become one of the focuses of international investment
arbitration. This article reviews the factual background of the dispute, addresses the main

@ Crina Baltag & Loukas A, ECT Modernisation Perspectives: ECT Modernisation and the Denial of Benefits Clause: Where
the Practice Meets the Law, https://www.acerislaw.com/wp-content/uploads/2022/06/arbitrationblog.kluwerarbitration.com-
ECT-Modernisation-Perspectives-ECT-Modernisation-and-the-Denial-of-Benefits-Clause-Where-the-Practice.pdf, last visited
Nov.13, 2022.
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legal issues, summarizes the Tribunal’s findings of Khan Resources v. Mongolia. Then, on
this basis, it explores the arbitrability, application requirements and burden of proof of “denial
of benefits clauses” in the investment agreement. Finally, this paper reviews the status quo of
“denial of benefits clauses” in the international investment agreement concluded by China and
explains how to improve and cope with it.

Keywords: denial of benefits clauses; treaty shopping; international investment
agreement; international investment arbitration
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