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To Improve Quality of Arbitration Development,

and Create New Development Pattern for Arbitration ««-«sesseseesresereereanan. (7)
Focusing on Modernization, Globalization, Digitalization

and Artificial Intelligence to Create a New Benchmark

for High-quality Development of Arbitration in China «««ceeeeeererrereeneeerieeeneenene (14)
Promote the Outstanding Reputation of Dalian International Arbitration Court,

Build the Center for Arbitration in Northeast Asia -«cecseeerreeereeereeeeseeeieieieien. (19)
On Build the Autonomous Knowledge System of China’s Mediation --+ LIAO Yongan (24 )
Review on Real Estate Disputes in China: Focusing on the Invalidity

of Commercial Lease Contracts on Urban Buildings

--------------------------------------- Sub-committee for Real Estate Arbitration, CAAL (34 )
Enforcement of Annulled Arbitral Awards:

Theoretical Controversies and Paths under Comparative Law «+-c-eeeeeeeeee SUN Ying (51)
Research on Theoretical Reflection and System Construction of Arbitrability

of Patent Validity Disputes ««+««-esereeseereeseeeeeee ZHOU Chenyu ZHANG Run (67 )
Patent Open License and the Construction

of Its Dispute Resolution System —««+eeeeesereseeeaeaeaeennns YU Weiyan SHAO Wei (81 )
The Issue of False Mediation in International Commercial Mediation

and Chinese Response — From the Perspective of

the Singapore Convention on Mediation — =exeseererererseeeeseeene. CHEN Yazheng (93)
On the Choice of Combined Arbitration

and Mediation Model in the Perspective of Belt and Road ~ ------------ SONG Yajie (111)
The First ASEAN International Investment Arbitration Case:

A Comment on Yaung Chi Qo v. Myanmar —::ceeeeeeeeeereeseeeeeenceeeee. LIU Diwan (122)
Case Comment on Mamidoil Jetoil Greek Petroleum

Products Societe S.A. v. Republic of Albania«-«+«-«++ssereererereereeaenens. MA Yanfei (133)
Commentary on Loewen Group, Inc.

and Raymond L. Loewen v. United States of America «--«--xe-eeeeereeeees YAN Han (149 )

The above three cases are edited by the Legal Department of CCPIT
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Abstract: In the face of the arduous task of realizing the modernization of the rule of
law in a country with a huge population, in order to avoid becoming a "litigious society",
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China made a strategic deployment of "adhering to the non-litigation dispute resolution
mechanism in the front", thus ushered in the golden age of great development of mediation,
and thus ushered in the best development opportunity for mediation. It is the duty of legal
researchers to construct an autonomous knowledge system of mediation in China. Therefore,
it is necessary to accurately grasp the "Chineseness" of the knowledge system of mediation
in the context of "Chinese modernization". Influenced by the western rule of law discourse of
the litigation center doctrine, mediation is still in an "aphasia" state covered by the traditional
legal study and is still in a marginal position in the legal research and legal education of
our country. In order to get out of this realistic dilemma, we should break the shackles of
traditional jurisprudence, straighten out the relationship between mediation and traditional
legal study, take root in the practical needs of mediation in China, focus on the core category
of mediation, strengthen the basic theoretical research of mediation, and build mediation into
a "national name card" from the three dimensions of discipline system, academic system and
discourse system. Finally we will make mediation a study of the people.

Keywords: litigation; mediation; Chineseness; autonomous knowledge system; Chinese
modernization.
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JAE RGBT g RSB (2020) )11 01 2% 3382 SRR,

o 3
/\\zl:él: -LE

MHITAR S AL A TCR0 SR B A e A ORI B il 50 AR T s 2 i
B A Py AT T B SR s R A B R A RO ) 3 R AR P S R 20 4R
MR STIIRRIE 2R, b A BT A TR BRI AN IAE R AR 2 5y o HEnise
HoP BRI S T CRa R BIMNE ) 5 6 5%, UMIZ AR WAL E 05 2 30
Yy, RFFE A KA TR SR i PEAR R " id SO O P R Al IR B
=R p5 AR 1k I AH—RIN, XA ERE LA 37 et =2 0 s A B 5 Rl 2
HEICA. AU, A B R RG22 5 ZERAR S L i AT . AL EE IR Tk

it N R g PSR T S — e g« (R i ) S 45 () 250 ), e Hh st 2021 4 5 H R, 26 105-106 B2,
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Be A RIRE S B, ARSI rh & R B A B R RO By 21 2, h T R PR
A IFARA KR T R G R RGET A NEES SHMERRIRE,
RE T T 595 Be A AR R 6 RO, Rk, DA _E B o0, i Ak B R S 1 it o m]
e JiE

Xt B A BT A TR 04 25 3 AR, Dl o TR JCR, Al AR R ATt - 1. %%
VIRLSE A R A 405 %8 Br S P ACIR B , G045 H A 5 2 A5 oAU LA T ik 2 7 e AL A
S5 2.0 Dy R AT SRS B, T A TC D S O A ORI B AN 3 S B O 5
3. B A 5 b A A SC T2, FEUE B S SOIE I 2545 5 4. 1A JCh R R BRI R i, 4n
A AL 5 WAL RS G R ARSI, 205 5 ARG , R m A dik
TEIEAE . Al LB TTAR, AT LA AR S b B J2 AL O 5 Rl O i Bl A 2

Abstract: The three key elements of legal relationship on commercial lease contracts
on urban buildings are: lessor and lessee, leased building, and the lease duration. Based on
relevant legal rules, this article examines similar cases and summarizes ten common fact
patterns and corresponding issues, including rent-free periods, unauthorized subleasing,
unauthorized agency, leasing illegal buildings, leasing unbuilt buildings, leasing dangerous
buildings, leasing buildings that have not passed fire safety inspections, leasing buildings
that violate planning regulations (such as residential properties converted into commercial
properties), leasing seized buildings, and lease duration exceeding 20 years. Such an analysis
on the reasons for contract invalidity and the resulting legal consequences can help identify
potential risks that may lead to commercial lease contracts invalid.

Keywords: real estate disputes; contract validity; similar cases; lease contracts on urban
buildings

(REHE: ARFE IMEER: KT )
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HAERE X TOREBRHENFRBRAZETRIAT, FFERR UL 2. B THARE
— M RIS, O R P R BRI T AT, FERAA A, L — AR
AR, R E RS HAORE M RBAN RS ; 2 A8 R LREE, HATH*
RESEEMRBERELORABAT., R ERAFMEAA, FRAEEERAEN T EXE
B ER R RN, BRI RIET PRI R R R, Bl b 8 7% B A AR
TR A, PATH R Bt BB R R R E . WS, W S ROk
BANT GZ R RN, 5ECANELIN LB EFR, RE KL R
B R TSR — TR, — 77 T4 B B O T e R R 2 — AR
1B R A 4 2 00 R 2R IR L T AT B B B9 P R OR R — R B = A

KEHE CHAHEERER AANH FREAGIAT  MHRBAEE) KE

—.5l

i1

TE PR 40U, OGT 2 75 7T AP T By 9 i e il E A © Bl
FHOCSEER A BIE Y A Ji , AR IX— R RS2 S AL (IR R A E 18 . ARG
W fJm M S (territorial thesis ), AN B3R AR 2 [ ZKAIA TR IR R 200, ff
BB HRIET DB 12, @ BT PRI, LUSAHE - 1 - J0BMA4% (Albert
Jan van den Berg ) NACEA)—IRFFH N, W Y HE 28 AT 2 B iy b Bt ok, I
TR AN A, SRV TR SR PP R 917 LU R T ) &
EEL©

* PNEI, RIGH K224 B¢ ( European University Institute ) & Pk [ il +-iF 50 4 o

©  A(EFEPRRT AP, MEER I RNRATE I, (CHARL) BIZAFSCER RN 5 R AP g i R A RIRAT .
H TS P R T A PR R D 1 SRR AR S RS O R AP AT IR 5 B R 1
RNERAEARSLGE AW BATBRIA RN, B ROAEAZIRAT I B2 T BT AP e i 1 B i A 7R 1
AR

(@ Emmanuel Gaillard, Legal Theory of International Arbitration, Martinus Nijhoff Publishers, 2010, pp.24-35.

®  A.Jvan den Berg, Should the Setting Aside of the Arbitral Award Be Abolished?, ICSID Review, 2014, Vol.29:2, pp.263-288.
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{EEEE, DA e A 0 —28 [\ R0 57 5 S AR GO SO —F, 33X SE [ Rk e
HRRG T P T AR IO PR B . BT R A A B P R R S T 2 Rhie ik
WEPA X — ek A B E . Hedn, A2 i 2003 X (pluralistic thesis ), R T fH#R
WA TE AN A AR Z2 ] DU s O B A AR 2R 0 @ 1k 42 A [ P bk 2
FEAR - T8 ( Emmanuel Gaillard ) W#EH T “fh# @ 8F (Dordre juridique
arbitral )" PYMEE, A A THEE B K (4R ) iR R, ol LAEAR
FIEERF Z AMISTAEVE© R0 a5 A B AS [, (E AR P 1 Ul o b g X ke
PRARTT RS2, AR AT S B T AT PR ek b )z |

FEPERESE T, T IR I RN TS E b 3 A7 . 1987 AE A (AL L2 )
B, e N RIEBEE A (OCTFHATIREINAR GRIANPATIMNE MR ER LAY ) 138
H Do MRHEIZAE A, AR — PRI L 2 AR B e [ sl e T A A 2 R A
Z MRS A AL <R 24" EL RN AT R TE , kB a4 N ST, ©
e N RGEBE T 2005 4F KA1 58 Rk e P AT S il 5w 8 TAE I8 2 ) PRI
INT a3, © [ P 2 BN 75 T AT BB A0 s ke e i G e (1 A RO F
FEMIEE T 230 B A 3 5 S, T RN R) 7 295 I (AR 3L SR B I F R R R A
54T

ARSCHEEG PRI 5 L AEGE R, U 15 N IZ AT O R 1 PR e A T 1R 2
Wik, I IR A OCHEER R B L. AR — T Y N I BT O il i) ek iy
T IEAESESS I ANE UL, A 22 1) w13 S8 9 32 2 LR A 52 (] 3k [ g =2 A Aol ST e
RIEME S, HREE hE S F T 225 2 E bR PR S 041, T E G A v g
W E S R . © Xk — AR AFEET, 1T LA A ke A RN o 5 A ] ik S BRAR (5%

@ Jan Paulsson, Delocalisation of International Commercial Arbitration: When and Why It Matters, The International and

Comparative Law Quarterly, 1983, Vol.32:1, pp.53-61.

Supra note 2.

CRTHATRR AL GRINBBATIMEATERF ALY ) (A1) S0 M . TR AT RGN RILBEES]— )

NI BT IS, X H A RS HRAT W AR A T J7 4, RV BA (1958 4RGN 2 ) SRS — W

TUIEANTEIE , B M e AR OF BRI R RIATE (AT ) BUE MRTHAT s An A HAT 58 1458 T

G EIE 22— 1, s AR BT A AL ) TEAE TIE I EA 5 AR5 — T 90 (T 22— 1, 7 26 B3 o i, 24

RIS AAT

@ o NRIERE (3B A EAME GGG TAES I 2 ) 56 83 448 “4 Mg SR ALUESTE U] 41 [ bk 8 e
0 AR R AR B 5 LR AT, N R BER, AR a7k N S AT S FE AR A [ A M B A sl 5 L A TR
JP R ARSEZR Y, N BB T DL E RIS PATRET 5 A EEBEAEAH R B0 A kAR S BT R, R T B R B
PORVII

SRS (O Z [ PRy S M RN S PUT ), 2 (b)) 2006 455 3 01,45 361-374 BT it (g4
R EAEY R PR R S e 2 RIS HAT ), 28 (AE Rt ) 2007 455 63 48,45 70-98 115 TKIELL: (AN IERRR
FEP R AR PR T 9 ] 2 A 5 ), 380 (T R I 2R R R 22541 02013 4F55 5 401,55 76-85 0L (2804 . (CRIEMI5HY .
B 1 E PR S PR e R I S T ). 80 CBURIE2) 2017 4R35 148,25 156-169 1.,

© R B H i A AL HR i AT O B B RO A R i S . (R -G A B T O BT B s 4 B
R AR W 3T 2006 A A R X m ZRE B HH T

@ ©@
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IEAb, OB AR A Ak ZR U A T AN S w5 8, B 55 ek B U A 3 R R Ak
() 7 A [ PR A AR B ) A %8 A DG . 58 ) g i v B ROV B BRI - JRAEUR - B
W (Oliver Wendell Holmes ) 84 75 : “IRHEGIRMHLEL AR R Z T, MK T 7
AT FHARTE 25 B 5055 PRSI [E PR AP A ik, SR NG U], A ST, 78 R SE R R Y
AL FE AT B S A AT, TR SCAY T I A B TR X A G I PR AR S Al BRI e (] AR
N IPSE

= ERRIG: (R AR PSSR N BB REN?

LR AR TR AR T, 25 1R A BE A IR WA T R b 2 WA EAE AR Rt
S W B AR 1 PR AR DR AR AT T, B e B MR S R R A R T R AT
HAR T e B g (DUT RAREERIGE ) 0t bR Be e, gl
) AP A B 5RO TR 5 Rk B 25 DI AHOC o S A3t 125 B e 75 % fh 38k
B3 HA PUE AL, SRR S B Ul A5 8 Ul R TR il = RN R A7 . X sesr
YN 45 H 5 A SO PRI AR B I 20T 32 SGX R O TR U ) S R 2
ULRBIR R LR 43 56 Tl 1 Bt 2 5 RE D AR A AN IR S 37, -5 b
52600 A FE S A

(—) BEH: ETEEEMEXHIIE

HE VAR, i Be st ik B e 3O B JOE R Fea ar 3 s 2 T
555 1 8 i 3 5L, AR PR R AR S8 IR T P A s A R . O i e i 5 2
BORIRAR MR SO BT 19 K 20 20 Dok B PRy Ssl () S 3 &S, BIACK [E bR
#H 2 AN [R) 9 A E R ALAR, 454~ B SR 38 BB 9 52 2 X0 1 R A, [ 42 B R B AH 2
FAR AR 7 RN oE R @ F A — KA DR AE A BEA, FE T A, LT L)
N7 AT ESE Ty AR A B NAT AU, B3 el B 1k S5 A Y N
R MR L 45, ©

WG FIREE, 35 B PEHr - 2 B (Francis Mann ) 7 1967 4F & 26 10 SC 2 Fr s i, fi
G IAURCR F A E E R ERER R A (A E R B I HE S T I /% TE RS
FAPBRABIEAAEEIER “EBR” iR Y 2 RAYe R b5 ok e = SO AR R
W TR Rz ARG o AR [ SR A R BRI, Sy ik ik e ARk 1Y) w9

®

Oliver Wendell Holmes, Appendix: The Path of the Law, in The Path of the Law and its Influence: The Legacy of Oliver
Wendell Holmes, Jr, Steven J Burton (ed.), 2000, p.348.

“JEHE S TS N P SCCHER R “territorial thesis” YA, P SCSCHERXT “territorial thesis” — (14 BFH ARG —,
HEEEEHEEY S .

James Allsop, The Authority of the Arbitrator, Arbitration International, 2014, Vol.30:4, p.639.

Malcolm N Shaw (ed.), International Law, 6 ed., Cambridge University Press, 2008, p.645.

Francis Mann, The UNCITRAL Model Law: Lex Facit Arbitrum, Arbitration International, 1986, Vol.2:3, p.244.

@e6e ©
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EIRRERRML 7B HOE . WU MR B IR R, B e DU - E22K (Markham Ball )
MEE: “EIHE—DISL R A R . B IRIE RN R 2 R I R A
HMR S FEAER LM AR RRA RN LR ©

1927 4E 1 O T HATHUR NI E AP H N L AZY ) (RUREFR CH NI
2))) VER CALLYA2) WHTE , 5800 R T s LS. HER— e Y A
T PAT IR, 75 S B R AR AR R 2R 1 BE T X — P , 2 ATE M)
PAT 5 Bt R PR T PP BB, A1 A5 2 50 1) A 2 e 2 1 HH 0, TR R vk B
B PR LA AT . MR BRR N “RCEITAHIE (double exequatur )7

1958 41y (AN ) 19— REZEMRBOY T CHNRAZ) PR “BEHAT
AR AHH T (AL ) STRMIBRMITE ARMEDE CALAAZ) 52 TR E
SC,HEMAR N T Ak Be X BRI TR ERL, — T, A N Tk (AL R2)
28 1 Jm b 3 SCRPULE  ABATTIA R 28 2056 AR SR — O s I 2k AR Z 2k, Tk
B ZBE 48 AT O B B kR e R kBRI 2 — o (LA Z) 53
“FrE LU MME—1E W fpadk v AT IA T FidFT ( La reconnaissance et 1’exécution de la
sentence ne seront refusées ... que si ... la sentence ...a été annulée ou suspendue )" FJZRIA,
WAL, CALZY A2 ) B FERFE ——0E R (AL RNLY ) 2507 (AT - FRA4EWT ( Pieter
Sanders ) TEALVI SR AAREIE : “MEEAHEHE 5 WA AT B R A A 7%
Bk, NPT — I ATEFE R AU AT i, e 5555 R T HAT IR A SRR O S il
ARSI T 5 T b T 3, BIAK BRI i A B A B e iAo (B 55—,
WHNDNNE CALAL) Cadibss 7IEM 3 o T 3275 TR 2R — O AU E
o MRIZ A, RRRAT S AR L T (3 F B, BTk B B AT DAFE 46001 T 8 A3 Al 17
Bk, T e VFRAT . © X —Sr R 5N (AN YY) FOSOR P TR Tl
DL (may )" $E4HATCRRE B RIAR . WNCA EF, “FILL (may )" —ial A9 fif
LT T T PATIEBAT B, © SRR TS — 3R B AR A
N XM G S CALZYA 2 ) PEdEdhE R DR RS AN AT Y429 H 1Y

) BEICJFEICN: “Arbitration is not a separate, free-standing system of justice. It is a system established and regulated pursuant
to law, and it necessarily bears a close relationship to a nation’s courts and judicial system.” Markham Ball, The Essential
Judge: The Role of the Courts in a System of National and International Commercial Arbitration, Arbitration International,
2006, Vol.22:1, p.73.

Pieter Sanders, New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Netherlands
International Law Review, 1959, Vol.6:1, p.55.

(D  Jan Paulsson, Enforcing Arbitral Awards Notwithstanding Local Standard Annulments, Asia Pacific Law Review, 1998,
Vol.6:2, p.6.

(CALNLY ) B HEEE—F A I CFESCUNR . “1. Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition
and enforcement is sought, proof that: +-+--+ (e) The award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of which, that award was made.”

Supra note 17, at 7.
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HRAEE R A, 5 A 2k Bt A AR AR S WS 375 e TR GE i) e 3
Mo TE CALARNL ) T B & BAE AR, 20 RRe e vl F A S E TR (4
LYNYy ) THYSLSF . SR, U S 2 B OCHK I b 3 ST R i BT B - BRAR T
A GEAEAS [ 55 N AT 24 060 18 A, AR R BT PR A 2 O Wl i B AR [ AT )
I JC 2% A i A 1 B Y DR, 2 A 3 B2 R 4 A B i) ml R A 2 e

(Z) BER: “MhBEEREF" Bt A

A YRR, bk e JCROEE AP B R A28 AR R e T, DRIk, AR s AR e e
AR Y A PR BT . XUl A TR E A R Rk AR B
W @ IZIE I M EEI RO IR B E B R A R Rk A 2l TR AT
RN ket

= AR - i B T 2008 4F AR (R B 3k B 3 2% ) ) (Aspects
philosophiques du droit de I’arbitrage international ) —3, 1IF/& “fPEiLART” BISAMR
FAEZ— @ BF X — I, MR AR FIA R B O R AR E R AR AR P T RR I X
12 R FE PRt AT A REAL [l Al e 7 A a0 2 IR T AN K
Do, ARSI o S N A AT RE . I Ah X — BRI AAT A — 2L Ak Al 738 2K
fRER PRI AR T S 7E MR AT ISR S 10T , AhE MOl 2 it ] 4 [
BILZ IR 25 58 K — 50— 1 [ R A 0 A 2R @ S/ P A i 7 s e 14
Ji& A b fir S PR A e AL, RO AR B MR A 14 T —
Rk E PR H R AR A Tl B S 2 e BRI TR E L FTEERAS PR Ak S
Wi B

SR, - AAATA /DX “hEEAR T BeryHb A, B, “MhEkadey” M
ARG A — 7, SCREE AR Z S, MRk A Tl S AR fr]
ERR “PhEGEERY " 51—, $& X — e i s i Asd oy, A E T
K H T EREE, E R RO R A— Rl 7 R R A7 . @ WAt el “ff
BOEARRT” AL E S T —hop & AR, 2275 FRp S T 1 S R [l i, AT 9%
S I R AR MR, R R BT . R IR PR R RS
BN ERE R AN IR 2 H S A F S G 1 2 L LS . B85E, i T RIA K
MSE G 2E 5% & E LA et “Phi@mky” ey e BARE IR —2, A%
BRI S L PrE R AR IR E B R IER B ERARR, Kotk

IR AR XREIE S “Tordre juridique arbitral” [, P SCSCHRXT “Iordre juridique arbitral” (%) BE A
Gi— ALAFF IRy e EEET .

Supra note 2.

Emmanuel Gaillard, Aspects Philosophiques du Droit de 1’ Arbitrage International, Leiden: Nijhoff, 2008, pp.17-209.

Jan Paulsson, The Idea of Arbitration, Oxford University Press, 2013, pp.40-41.

@66 e

Supra note 2, at 65.

55



BWEMNR G HE 2023 £ 1 1

B H AP 2 BRI © HIL, DL PP AR BEOR AL P PRk
PR RN ATRA TR )R, R T AR , 17y 3 B A 2 e vy B A R

OPERLERRE T HSR R sl B D MR B T R R R A AR T e Rk
T 50T, 25 B Z B R SR ARG, B PR R R B 2, ik R S R AR 2 [ i 28
DAL AR AR T 5 T, 45 o D0 S B A 320 20 W e [ Pt e A o R 0
fhak Fh i) B 3R AR ( Kompetenz-Kompetenz ). A58 2% s <7 T D) e Sk i 22 i
NS B AR, I R R B — i TR

SR, FATATFAKIN, — D FW I R SRR IEAE R T I, HYEIFA DS
STy e e A J . AEVR AR, B ) R R B A PR AR L 2 2 AR A
e GO N 5 DAR IR PSR X P A R A o e e b4 N R E e Ry LTI (EN i E ST N E 7
RN ER PP E NS YNNI N7 1 <190 7) 33 P £ 5 A7 R € o7 O = 7w - N A1 W W = BT B
S E PR ER AR R DA AT R — R AR R AR R o B R A2 IR RN
PRI , 33— AR AT LI A Sl A AR — A4k 38 i [ B iR i 115 (B 20 JIey2: S ke
M IRSE, W R ERRT T BS ITATA AA E 1, BRI E 475 o (ki ke XAk
FRURAE T R DR STy , A AN AT 3 B 0 T I 8 25 I S Y B B8 o Ak, BT 75 AN A
AT PR b BE 38 o 4 PP AR A T R VE A A RR AR AR SR ZS 1 e Ak ke i B2
( DAH R4 L o

(=) #ihiit: ZooE IERR G E_ EREIR

YT 8 0SS UL AZ (1) 2 B, A 2R B T AR B . AR,
i b vk Bt 2 A5 AT AR A AR Y AR, I AR e A T b A, B PR T R B A AT
i o MR, Ak Mk BEAS BB AE PRy Bl N AR R D i 8 AR Hh U R
RV ok b ok B 4UCES 1T hERER De, BA T M BE AT 2R TT DA e B AR U2 B 3T, I
THAT

P Uk i BRI B 2200 32 X, 32 R AR AE 22 Fh ] UG T ik B 0 50 vk AR
Fo HBEENRE, KiEXt 2o E LER, # G TXME G0 E i 3 sl 2 an, 7
it - AP & T (Georgios Petrochilos ) TAH , 7E— Tt sl B 5 Ao L, st 32 S
EARARE . ® 5 R, 250 3 OB R T 58 i R U5 RS R Asfk . &
B AR TR T B R [ S 3, i TR S B R AR E T 285 A0 A, iX SR 1k,
TEE PR S35 | & T hEn <Ak, BIOA R Ak e AR5 1 1A 52 K B
TP A A P T b A A Rt T AR T PP B sl . @ 4y 200 ISR
T 0 Jm M 32 S Ay R PR ) B, F S b AR 2 Y AR GRS PR ER RS B A
TR B R B2 0 77, BB 70 0 T A v] B8 3 T fh A b AR YA A R

Supra note 23, at 45.
Georgios Petrochilos, Procedural Law in International Arbitration, 1 ed., Oxford University Press, 2004, p.25.

SNCNGC)

Jan Paulsson, Delocalisation of International Commercial Arbitration: When and Why It Matters, The International &
Comparative Law Quarterly, 1983, Vol.32:1, p.57.
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I, RIS AR = R A A B, S B S I T Pk b 22 i i @ AR Z
i, 25 AN 2 L T v S M AR ) 2 BT 3 R Sy A, RS Ak b, SR T
RV RE 5P UCH BRI , R 20— 35 AR 6L T T

T SR JE M 32 Sl T AR g G T E PR AGER R DA S A A A A
PR INA, 20 & N H G 3 X 4 E Prat s i BLSE . X2 A 44 - #1/R £k (Jan
Paulsson ) AN, JEHh 3 SCC ki, @ A4 e b 3= S, Pt ik B vl LSt ph 3k ki 7
YEH 2T, — B R PRl , P T ik B sk A 20T 2 P A 7 ik R e o G 2R i b 3= S
TEAERES E G — DT, JCEE AT DB R AT R 8 s e M  — Bk . SR, J@ i 3= X
Frtigz 0y, At 2 —Fh AR VAR B s, IR REESE JE e 3 AR TE E Brtt 24— LA
B . CARNLY ) AERME— 12 38 F I O F B o i R AR T 9 I PR 2
2y I AREER A EAE LA T AT O WS 0 3k e .

FHAL L, CALYAND) GTE a2 ETS B8 32 BIVE T P47 O B 19 ik
ok, Al TONDES L, ETETE, (AL ) HERARN — 30 SR AR, — 2
45 2 [E AR B2 2% DA R B B mT DAVE T 901 T Wl Res i ik e thnT UIFE 46 A 7. 1k
A, CHLRNL ) BLAS—F P Z ARSI T O s i Mk B e AR, LR -
AN ZRRE AN 4 24 [ A i TG TR BT T A WrR T Z 2 s OSGH ML Z 34T
TNANFIZFAE AR F 0 RN TR [ gt I 78 [ 2 v R s A 2 A 2 0 =X, T
TN, B AW P 2 AR ECR] 7 3k — 2Ry T B %37, I B e ir 45 4
2 [ T AR [ PR A DX A 5 2, AR R e B AR AR T L B AR AR B AR E
A E SRR T BT O RS 10 M B8R U s , o mT LRLER B4 R .

FT I 75 =22, MR i, BT B3k e T DA A A7 R S 7 oA AT (Pl i ik B () A e e
FEMRT EPRRR R T, Prrh il S KA 5 1 200 3 o7 A — 2 i e SE Al T8 32
BT A E MRS BT RN T B — b 2 T A vk B s R e, iR AR
B B OO ER SO ST F M PE AL H 5 R, A i i et = 2 1 & LY
AR AT B 2085 0 AR 0 Aok B B AT S T R B 2 AN — BN . fEEAR
FJE T b, BRI TR Ul A R Ul — AR AR S O (B IS EAEAR R B E Pk T
T A0 o T SR AR B AR S T A IS A YRR, SR 1
A~ — 55 7K i A R TC A B RS S, IS AT TR M 20T SO R, W
WeF 7 BT — PG A B b . Wy AT REFERR DRI 5, 7575 WS Bk VR FEA [R] 3k
P AEIEAW AT . AN b i Sr R S B R “PkEEEEE” (forum
shopping ) AT A, IR 5 AT BETE FRIE PR TR 19 P28kt , R s e B A vl g i 7
PATINES B

Emmanuel Gaillard, The Enforcement of Awards Set Aside in the Country of Origin, ICSID Review, 1999, Vol.14:1, p.18.
1.
Supra note 23, at 29.
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b AR M B A AL R R A A T A RS S
SOPLINEYN SR S I N N L 2 ) W R S 2 R T W L D N 2 e R R U B s T 7
A7 135 BE A AL B L B AR 1) R D A AT T ) R, 2 A R Aol Mk B AR ARG
HIE

(— ) BERFEREERSX

— L G T AT © Bl A 10 R AR e ) B B, TR T 0 2 E R A bk B A
AR D TR IR e A T PP AR AR X — Mk R Ry R e 5. AN
G B HERHERA e B E R RO R IR R T, # RN T 32 S .
Eb v [ AR TR A AE DG B RIE ZE 0 (R AN IR , B R S 4o TR
M SRS . FEER R T E e S TEE CREFURFATRIL) 55 1061 455 3 3L
NSRRI AR [ ARl RO AE E O 28 0E T A T R R e, o T DA )ik e e
TR AT AR D B 4.7 @ B E B T e VR BE R T 2000 AE4E 4 H T — AN bk
32 Tk B RS 1) A R e, RIS 1, — R 1 P R e AT A 2y @
i e T A AR R A RS (0 WL, B ik ke B 24 A shplda e T, @

HrhEAEE A, A M E SRS 22 7R 3 S BT A T O R
1 4 P AR e S 6] A8 [R) s 7R AS 2D 22 4 v iff 57 1 25 o e b 12k 5 1) R R )
P @ — AU ) T SR E . 7E 1999 4E Y Baker Marine 277, Baker Marine 27 .
Danos 23 B ARG HRL, & Chevron 28 BIHE HEARANNR 55 . B2y #EH, Baker Marine /A ]
TAK Danos /A A5 Chevron 24 Rl 2y, T2 B XTI ml SR ME . Je H R fhk
VELEWIAER ZEFEHh Y54) 2 Baker Marine 28 B VR, (H A~ 3D 82 H A
1 SRR BE e . Baker Marine /> 7 [n] 52 [ 4] 2 A0 DX B b X 326 ¢ FH UG PR T APk . 6
Bt UG U AR (LA 2 ) FEBRALLER I, S04 7 O B 30 i R 3 e 2 A6 Y
). Baker Marine /A 7] % i B 48 04 T A9 e AR , 1) 5 ISR — 3 [m] [ ek B 4t ke
e HEERK, JE H R B iR 5 28 B R AN — 3, JE 1 BEAS N Y X6 R
e T LoRIN . (B B URIERE R TR T3 T BB i Mk e ndsr 3, A e A rh
P2, VA AR R S A Ay B SR PR, AR R T R TR
TR 52 (ALY ) FkI o E Rk ok, 1™ E i F fh Rk & 5 1, IF- =
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Felix Weinacht, Enforcement of Annulled Foreign Arbitral Awards in Germany, Journal of International Arbitration, 2002,
Vol.19:4, p.329.

Id, at 333.
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Baker Marine (Nig.) Ltd. v. Chevron (Nig.) Ltd., 191 F.3d 194, 2d Cir., 1999, p.197.

Termorio SA v. Electralanta SA ESP, 487 F.3d 928, DC civ., 2007, p.935.
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Stephen T Ostrowski and Yuval Shany, Chromalloy: United States Law and International Arbitration at the Crossroads, New
York University Law Review, 1998, Vol.73:5, p.1671.
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Corporacion Mexicana De Mantenimiento Integral, S. De R.L. De C.V. v. Pemex-Exploracion Y Production, 832 F.3d 92, 2nd
Cir., 2016, p.112.
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Abstract: The enforceability of annulled arbitral awards has been subject to intense
debate in the past few decades. Since annulment decisions are generally rendered by courts
at the seat of arbitration, we need to address two issues when discussing the enforceability of
annulled arbitral awards. First, from theoretical and doctrinal perspectives, whether courts at
the seat of arbitration have the right to determine the validity of arbitration awards. Second,
in judicial practice, whether courts at the enforcement jurisdiction defer to annulment
decisions rendered by courts at the seat of arbitration. Scholars and courts have provided
divergent answers to the above two issues. The traditional view is that the legal force of
arbitral awards derives from the legal order of the seat of arbitration, hence courts at the seat
of arbitration are entitled to determine the validity of awards, and courts at the enforcement
jurisdiction should defer to annulment decisions. There are also many scholars and courts
adopting opposite views or taking compromise positions between the two extremes. Based
on theoretical analysis and comparative studies, it is suggested that China should adjust
the current one-size-fits-all regulations based on the traditional view. While maintaining
the general principle of respecting annulment decisions rendered by courts at the seat of
arbitration, China should also consider the possibility of enforcing annulled arbitral awards
under special circumstances.

Keywords: annulled arbitral awards; New York Convention; enforcement of arbitral
awards; source of arbitral awards’ legal effects
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Abstract: Patent right is a civil right which essential attribute is private rights, with
certain public power elements. Since the acquisition, confirmation and relief procedures
of patent rights are infiltrated by state public power, whether disputes over the validity of
patent rights can be submitted to arbitration institutions for settlement have always been
relatively controversial in theory, and in practice they are also vulnerable to different
problems. However, based on the essential nature of private patent rights and the theory of the
relative validity of arbitral awards, it is theoretically feasible to submit relevant disputes to
arbitration. In arbitration practice, practical obstacles can be eliminated by giving the arbitral
tribunal the right to determine the validity of patent rights under specific circumstances,
clarifying the relative validity of arbitral awards and exceptions under special circumstances,
and establishing a linkage mechanism between arbitration mechanism and administrative
determination. Balance the relationship between arbitration power and administrative power,
avoid the intrusion of arbitration power on public power, and enable disputes over the validity
of patent rights to be resolved professionally and efficiently through arbitration.

Keywords: patent; patent validity dispute; arbitrability; right to arbitrate; institutional
construction
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Abstract: In order to speed up the patent commercialization, China introduced the
open license system in the fourth amendment of the Patent Law. "Open" means the patentee
makes the expression of will to license any entities to exploit his patent through a declaration.
The declaration will be announced after being examined and accepted by China National
Intellectual Property Administration and the entity who intends to exploit the patent notifies
the patentee in writing and pays the licensing fee in the manner required in the declaration
to obtain the patent license. Compared with the conventional patent licensing approaches,
the differences in concluding the contract have led to changes in the rights and obligations
of the involved parties entering into the open license contracts. Disputes over breach of
contract and infringement may occur during the process of concluding and fulfilling open
license contracts. The dispute resolution channels for open licenses stipulated in the Patent
Law include administrative mediation and litigation. Since limitations to some extent exist
in the two resolution channels, it is necessary to explore other channels in order to achieve
the institutional purpose of promoting patent commercialization through open license. As an
important means of dispute resolution, arbitration has the characteristics of expert adjudication,
confidentiality, and the first award being the final, which are naturally in line with the technical
nature of open license contracts and the requirement for timeliness. Incorporating arbitration
into the open license dispute resolution system can effectively avoid interference from
non-practicing entities to the industries, and provide new solutions for cultivating a
healthy patent licensing market and improving the patent operation service system.

Keywords: open license; dispute resolution; arbitration; patent operation
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Abstract: While the direct enforcement mechanism of Singapore Convention on
Mediation (the Convention) promotes the development of international commercial mediation,
there also comes a risk of false mediation. False mediation not only damages the legal rights
and interests of the parties or the outsiders, but also erodes the institutional value of mediation
and undermine the credibility of the judicial system. In view of this, taking preventive actions
towards false mediation will be an important guarantee for the Convention landing smoothly
in China. Due to the inherent defects of the mediation system, the limitation of the operation
mechanism of the Convention, the imperfection of outsiders’ right relief system, and the
lack of regulation of commercial mediators’ behaviors, the process of guarding against false
mediation is now in the face of difficulties. In order to ensure the proper implementation of
the Convention in China, it is proposed to establish a review system for the enforcement of
settlement agreements, gradually build and improve the outsiders’ right relief system, perfect
the relevant laws and regulations of false mediation punishment, and strengthen the cultivation
of a high-level international commercial mediation talent team to avoid the underlying risk of
false mediation in an effective manner.

Keywords: false mediation; Singapore Convention on Mediation; international
commercial mediation; mechanism of refusing to grant relief
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Abstract: The continuous promotion of the "Belt and Road" construction has led
to more frequent international commercial interactions, and the international commercial
disputes arising in this context are characterized by diversity and complexity. The new
international commercial environment has put forward new requirements for international
commercial disputes, and we should study and develop a reasonable and effective system
for "settling disputes" in order to achieve a balance of interests and mitigation. Arbitration
and mediation are two common forms of dispute resolution that have their own advantages
and limitations, but the combination of the two, i.e. the combined arbitration and mediation
system, is favoured by many commercial parties because of its advantages of being more
consensual, convenient and efficient. This article analyses the advantages and limitations of
several models of the combined arbitration and mediation system, analyses whether the same
neutral model should be adopted, and draws on overseas experience to improve the choice and
operation of the combined arbitration and mediation system in China in the context of the Belt
and Road.

Keywords: combination of arbitration and mediation; system of neutrals; fairness and
efficiency
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March 2003, paras.1, 4-5.

@  Id, at para.6.
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Abstract: Yaung Chi OO Trading Pte Ltd. v. Government of the Union of Myanmar
is the first known international investment arbitration case in ASEAN over a decade after
the entry into force of the ASEAN Investment Agreement 1987. The case stopped at the
jurisdiction stage. The arbitral tribunal concluded that it had no jurisdiction over the case
through three levels of reasoning. The investment facts of this case are not complicated,
and the disputes mainly revolve around issues such as the consensus about arbitration
according to the basis for arbitration, the effective management requirement in nationality,
the identification of investment that already existed before the treaty came into force and the
application of parallel investment treaties. At present, the two treaties involved in the case
have been terminated and replaced by the ASEAN Comprehensive Investment Agreement and
the Regional Comprehensive Economic Partnership, which are currently effective. The review
of the rules of the ASEAN investment protection system and the interpretation of "parallel
treaties" by Yaung Chi Oo tribunal can not only provide guidance for investors to choose
the more favorable basis of arbitration, but also remind investors to implement the relevant
domestic law procedures to obtain the qualification of treaty protection.

Keywords: AESAN investment arbitration; investment arbitration jurisdiction; basis for
arbitration; identification of investment; already existed foreign investment
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@ Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage and create stable, equitable,
favourable and transparent conditions for Investors of other Contracting Parties to make Investments in its Area. Such
conditions shall include a commitment to accord at all times to Investments of Investors of other Contracting Parties fair
and equitable treatment. Such Investments shall also enjoy the most constant protection and security and no Contracting
Party shall in any way impair by unreasonable or discriminatory measures their management, maintenance, use, enjoyment
or disposal. In no case shall such Investments be accorded treatment less favourable than that required by international law,
including treaty obligations. Each Contracting Party shall observe any obligations it has entered into with an Investor or an
Investment of an Investor of any other Contracting Party.
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Jack Ballantyne, Poland moves to exit ECT, https://globalarbitrationreview.com/article/poland-moves-exit-ect, last visited
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Abstract: Mamidoil Jetoil Greek Petroleum Products Societe S.A. v. Republic of Albania
is an international investment arbitration case brought by an investor before the International
Centre for Settlement of Investment Disputes (ICSID), invoking the Albania-Greece BIT
and the Energy Charter Treaty. The arbitral tribunal issued an award in 2015, ruling that
the violation of procedural law by the investor's investment did not affect the tribunal's
jurisdiction, while rejecting the entirety of claimant's claims, finding that Albania had not
directly or indirectly expropriated the claimant's investment and that it did not constitute
a violation of the fair and equitable treatment, unreasonable and discriminatory measures,
and the provision of most constant protection and security. This article firstly briefed on
the background of the case, including the facts of the investment, the act complained of,
the arbitration request and the conclusion of the arbitral tribunal. Secondly, the main legal
disputes of the case are analyzed, including the jurisdiction of the arbitral tribunal, indirect
expropriation, fair and equitable treatment, unreasonable and discriminatory measures, and
the provision of most constant protection and security. Finally, a brief commentary is provided
on the legality of the investment, indirect expropriation, Article 10(1) of the ECT and its
modernization reforms.

Keywords: international investment arbitration; Energy Charter Treaty; jurisdiction
objection; fair and equitable treatment; indirect expropriation
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Abstract: Loewen Group, Inc. and Raymond Loewen v. United States of America is a
representative case in international investment arbitration. In this case, based on the North
American Free Trade Agreement, the arbitral tribunal made a groundbreaking elaboration
on judicial finality, denial of justice and exhaustion of local remedies, and also analyzed the
continuous nationality rule. The case is widely cited by subsequent arbitral awards and has a
profound impact on treaty practice. This article analyzes the background, main legal issues,
results and further impact of this case.

Keywords: investment arbitration; exhaustion of local remedies; denial of justice;
continuous nationality
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China Maritime Arbitration Commission (CMAC)
Model Arbitration Clause

Any dispute arising from or in connection with this contract shall be
submitted to China Maritime Arbitration Commission (CMAC) for arbi-
tration in accordance with CMAC Arbitration Rules for the time being in
force at the time of applying for arbitration. The arbitral award is final and
binding upon all parties.

Recommended additions:

The arbitral tribunal shall be composed of [...] arbitrator(s).

The seat of arbitration shall be [...].

The language of the arbitration shall be [...].

This contract shall be governed by the substantive law of [...].
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