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On the Connotation of Confidentiality Principle in Third Party

Founding Commercial Arbitration

— from Dong Lecheng et al. 's Case Against CDB

Aircraft Leasing Co., LTD eerererrereresrrereanininenen. SHEN Jian ZHAO Xinming (7 )
Criticism and Transformation of the Dual-Track Remedy Model for

Shareholder Derivative Disputes — «-eceersrreereeerrerraeeeeeeeeeeene ZHANG Shichao (24 )
The Construction of Ad Hoc Arbitration in China under the Revision of

the "Arbitration Law": Taking the Challenges and Responses within the

"Dual-Track System" of Ad Hoc Arbitration as an Example «+-««+ece-+- DAI Yugian (40 )
Research on the Relationship Between Mediator Characteristics

and Mediation Success Rate

— Based on an Interpretable Machine Learning Method --«--«-eseereeeeeees GAO Fan (55)
The Causes and Alleviation of Dilemmas in International

Investment Mediation under the Background of the Reform

of Investor-State Dispute SettlemEnt socrrrrrrrrrrrrrrrereeeiiiiiiiiiiiiiiie, LIU Yihang ( 72 )
Study on the Existence Issues in Service by Publication under

the Bifurcated Arbitration System ««-«-e-eseeeeeeeereerinieiii., ZHENG Weicong (91 )
Study on the Jurisdiction of Litigation and Arbitration in Tort Cases ------ TIAN Yusu (103 )

Analysis of the Case of Europe Cement Investment & Trade S.A. v.
Republic of Turkey: On the Legitimacy Basis of Investment
in International Investment Arbitration «-«co:soeeeeereeereerrceneaeeeeen. YAO Ruonan (118)

Review of the Apotex Inc. v. The Government of

the United States 0f AMeErica ««ccceeeereereereeiiiiiiiiiiiiiiiiiii.. CHEN Zhuoer ( 131 )
Review of the Gustav F W Hamester GmbH &
Co KG v. Republic OF Ghang -eveeeeeererreereeseesesssisiiiiiiiiiiiennns ZHAI Shuaiyu ( 144 )

The above cases are edited by the Legal Department of CCPIT
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(D Jonas Von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure, International Arbitration
Law Library, 2016, p.35.

(@ Lisa Bench Nieuwveld & Victoria Shannon Sahani, Third-Party Funding in International Arbitration, Netherlands: Wolters
Kluwer, 2017, p.4.
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(® ICC Commission, Arbitration Report on Costs from December 2015, https://iccwbo.org/publication/decisions-on-costs-in-

international-arbitration-icc-arbitration-and-adr-commission-report/, last visited Feb.15, 2023.
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SIAC, Third Party Funding Practice Note of 31 March 2017, http://www.siac.org.sg/images/stories/articles/rules/Third%20
Party%20Funding%?20Practice%20Note%2031%20March%202017.pdf>, last visited Feb.15, 2023.

Oxus Gold v. Uzbekistan, UNCITRAL Case, Mar.1, 2012, p.14.

Eurogas v. Slovakia, ICSID Case No. ARB/14/14, 2015, p.19.
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William Park & Catherine A. Rogers, Third-Party Funding in International Arbitration: The ICCA Queen-Mary Task Force,
in Penn State Law Legal Studies Research Paper Series, 2018, p.3.

)  Queen Mary School of Intemational Arbitration, International Arbitration: Corporate Attitudes and Practice, International
Arbitration Survey, 2006, p.319.
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@ Allen & Overy, Investment Treaty Arbitration: Cost: Duration and Size of Claims All Show Steady Increase, https://www.
allenovery.com/en-gb/global/news-and-insights/publications/investment-treaty-arbitration..., last visited Jan.30, 2023.
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IBA Guidelines on Conflicts of Interest in International Arbitration, Part II1, Non-Waivable Red List, p.20.

@ ®

Nigel Blackaby, Constantine Partasides, Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 6
ed., Oxford University Press, 2015, p.187.

SRIGERE : (i [ PRRy S e =07 B e SR L) ), 4k (EIBRZUEET) 2021 4845 2 101,45 139 1L,

Von Goeler, Chapter 8: Confidentiality in International Arbitration Proceedings and Third-Party Funding, Third-Party
Funding in International Arbitration and Its Impact on Procedure, 2016, p.304.

WIPO Rules, Art.54, 76.
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@ International Law Association, Confidentiality in International Commercial Arbitration, p.17.

Australian Arbitration Act 1974 (as reformed 2011), s.23D(9); Hong Kong Arbitration Ordinance 2011, s18(2)(b); Scottish
Arbitration Act 2010, Rule 26(1)(C); SIAC Rules, Art.35(2)(d)(e); WIPO Rules, Art.75(a); LCIA Rules, Art.30(1) (“legal
duty”); Swiss Rules, Art.44(1)(same); CEPANI Rules, Art.25 (same).
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International Law Association, Confidentiality in International Commercial Arbitration, model arbitration confidentiality
clause [C](3).

Fages, Rev. Arb. (2003) 5, 25. From a consent perspective, one may add that there can hardly be any legitimate expectations
to keep arbitration confidential if one agrees to arbitrate with a listed company.

Juridica Investments Limited, Annual Report & Accounts, 2013, p.11.
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Eurogas v. Slovakia, ICSID Case No.ARB/14/14, 2015, para.69.

Guaracachi v. Bolivia, PCA Case No.2011-17, Procedural Order No.13, Feb.21, 2013, p.13.
South American Silver Limited v. Bolivia, PCA Case No0.2013-15, Jan.11, 2016, p.8.

Oxus Gold v. Uzbekistan, UNCITRAL Case, Mar.1, 2012, p.80.
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Abstract: In the two cases of “Dong Lecheng et al. 's application for non-recognition
and enforcement of arbitration Award with Bank of China Aircraft Leasing Co., LTD.”,
both courts agreed that the so-called confidentiality of arbitration is “not open to the outside
world”, and since CDB Leasing has voluntarily disclosed the relevant information of a
third party, thus meeting the requirements for transparency of arbitration, it was concluded
that the third-party financing in the case did not violate the confidentiality principle of
arbitration. Thus, they rejected their claims of non-recognition and enforcement of arbitration
award respectively. The court’s ruling confirms that the third party financing organization’s
participation in arbitration doesn’t necessarily violate the confidentiality principle, and is
conducive to the development of the third party financing arbitration in our country, but it also
raises discussion of the relationship between the confidentiality principle of arbitration and
the confidentiality clause of financing agreement. From the existing rules, the interpretation
of confidentiality principle is slightly narrow, and does not standardize the disclosure rule
of third-party financing arbitration. By drawing insights from this case and experiences in
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other countries, the scope of the arbitration confidentiality principle should be broadened.
This extension aims to safeguard the confidentiality of trade secrets, encompassing potential
threats to the involved trade secrets from third parties under special circumstances. Based on
the confidentiality clause of the funding agreement, the funder can only disclose the basic
information of the third party in the arbitration.

Keywords: third-party funding; principle of confidentiality; disclosure; objection to

execution
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Abstract: Shareholder derivative disputes are a key aspect of arbitration embedded in
corporate governance. Since the revision of the Arbitration Law, China’s Shareholder derivative
dispute resolution mode has shown a paradigm shift from the single-track remedy mode
of shareholder-derived arbitration to the dual-track remedy mode. Although the dual-track
model has expanded the boundary of party autonomy by way of procedural options, it has
not purposefully bridged the gap between shareholder derivative arbitration and shareholder
derivative litigation in terms of system supply, and there are potential risks of fragmentation
of the disputes in charge of the disputes, aggravation of contradictions in adjudication,
and inducement of arbitral forum shopping in charge of the disputes, making it difficult to
effectively protect shareholders’ rights. In view of this, the institutional transformation of the
shareholder derivative arbitration system should focus on bridging the structural differences
between litigation and arbitration procedures, strengthening the institutional measures of
arbitration procedural safeguards, and enhancing the synergy and complementarity between
arbitration legislation and institutional rules.

Keywords: shareholder derivative arbitration; shareholder derivative litigation;
shareholder representative litigation; corporate governance; shareholders’ right of action
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Abstract: China's current legislation does not provide for ad hoc arbitration. Article
91 of the "Arbitration Law of the People's Republic of China (Revised) (Draft for
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Comments)"(2021) shows a tendency that the law will provide for ad hoc arbitration based
on whether the dispute has foreign-related characteristics, which called "dual-track system".
However, on the one hand, it must be compatible with the newly added "seat of arbitration"
in Article 27 of the "Arbitration Law of the People's Republic of China (Revised) (Draft for
Comments)"(2021) to avoid that the parties to disputes without foreign-related factors apply
for ad hoc arbitration by selecting a seat of arbitration. On the other hand, when constructing
and applying China's ad hoc arbitration provisions, attention must be paid to the current
institutional environment. For example, there are potential conflicts between some current
arbitration rules and the "dual-track system" of ad hoc arbitration. Luckily, the conflicts
are not irreconcilable. For the former, the relevant provisions on the seat of arbitration can
be improved to prevent the possible risks it brings to the "dual-track system" of ad hoc
arbitration. For the latter, the regulations of relevant arbitration institutions can be improved
and integrated with China's ad hoc arbitration provisions. For example, under the system
design of the "dual-track system" of ad hoc arbitration, it is recommended to improve the
review or confirmation rules of relevant arbitration institutions and to be complied with the
"dual-track system" of ad hoc arbitration.

Keywords: revise of the PRC Arbitration Law; ad hoc arbitration; "dual-track system";
seat of arbitration
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Abstract: In this paper, 210,000 mediation cases handled by 1,542 mediators in
“People’s Court Mediation Platform” in H province, the machine learning method combining
XGBoost algorithm and SHAP interpretation framework is used to visually analyze the
correlation between the four characteristics of mediators, such as status, education, gender and
experience, and the mediation success rate. The results show that in this model, the mediator’s
status has the greatest influence on the mediation success rate, and in most cases, when the

Jo & (ZTe e D P ML SR SRS ), o R A At 2020 4RRR 26 257 1L,
Lydia Nussbaum, Mediator Burnout, Ohio State Journal on Dispute Resolution, 2019, Vol.34:1, p.174.
@ SUWEA MR ZFE ), # (R ERE ) 2006 4FHE 7 11,545 98 T,
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mediator’s status is an administrative mediator or a judge, the mediator’s status will contribute
positively to the mediation success rate. The importance of experience is second only to
mediator’s status, but when the experience value reaches a certain value, the success rate of
mediation is no longer significantly affected by experience; Compared with the mediator’s
status and experience, the educational background has little influence on the success rate
of mediation, and with the improvement of educational background, it gradually makes a
positive contribution to the success rate of mediation, but when the educational background
is increased to master’s degree and doctoral degree, its contribution is obviously weakened or
even negative; Gender has the least influence on the mediation success rate, and the influence
of men is smaller than that of women. The mediation success rate is more easily influenced by
female mediators.

Keywords: mediation success rate; mediator; online mediation; computational law;
smart justice
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ICSID, Convention, Regulations and Rules, https://icsid.worldbank.org/sites/default/files/documents/ICSID Convention.pdf,
last visited May 16, 2023.
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ICSID, Search Cases, https://icsid.worldbank.org/cases/case-database, last visited May 16, 2023.
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® James M. Claxton, Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?, Pepperdine Dispute
Resolution Law Journal, 2020, Vol.20:1, p.1.
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o B AL B SORTR, PRI T 55 3 A7 A 2 RS NRLIZ B BN A7 BUE R (2 —
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SR ATEOE AR AT X — R TR R R AT,
COAUIIANRIAL 37 ST B e TR, BV I R U A B T MR — s R B
FEL A7 B Pl AR, IR 4 2k 8 i T PR ) B4 BSOS T LRI ), A BV AT R A
(b A3 PERAATURAT B . ©

VENALGER) R IE 2 2, 8RB R ALE 147 B isOn] LA . 1960 4F (1]
FTEOEBES ) 55 106 2 HLE : %25 AESIA X URIAPRAAL AU, S 1 iR
SEBURC K, n] LAE i h 3 B 32 Ze B s Tt R ik Bl 2 SR 1 5 3K, 1k — IR
fift” ZANAT 1990 4FHEZ T AMBH: — RIS 5 AR “URRPRIN” Bt g
DS CRIFRARAS” BOAR I, R T AR RAGTE s IR SE IR IR AR SN T A 2
FORUE : “IREEAEL ] DU A2 5 AR BE AT 32k B A B T2 sl B
B AU AR A 7 A " B TIARE AR AR R HRAE . © IE EIE 1972 4F
[y “P=23k” SRR TATEOR AR L G, O IR BB E R TEO B R
L AR RE GRS B ST BOHL G 2 55 s AL S A AT BOBRE Y FAL 4L 2R R L AT
HORIE SRR N LA T W AT BORAR L 5 A BURTT IR A, T DL i i 45 iU
A S5 R B A ) T8 3 RS A T B © A VR A T EOSRVA T B
WARRATECAN Y ADR , 2= S5 mlvA RIS = AR, 2010 4Rk i ik AL
SR TEORAARRZ AT TS . (R dEFE AT BOL BE Ao

fif i 0« (ATBOTRATAMR ), o B BOL KA AR 2012 4FRR, 55 6-7 T,

PR CITBOAAR R BE I —— RN LR A 80 ), 1 AR L 2009 4R, 56 21-23 BT,

BRI . CIRTEEATELREA (I8 FRl B Dy s 5 S0 ), 3 (ATBORIB A ) 2017 4F58 1 11,58 251 L,

T (MTEORM L G BIEASR P & 3 ——k EATBORM % 51 B CERIT ), 3 (EZRATBEABFR ) 2008
AFEE 5 1,56 101 T,

bR - (ATEOIR IR AR B
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AL A0 ), TEHET AL 2009 4R R, 55 56-67 T,
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AT B A LU i TR AT BR A, 5 BRI AR (b T AT M A A e AT A . © 3.
AR BT A A ] T AT BRSO A RIH 1989 4F (ATIECUFIATL ) 55 50 PR
FE CNRBERBeH AT RN, AERVEM.” 2014 5,170 CFFEOFIAEE ) 4 60 4%
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AN BEA R
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B BUE T AT HATER . LASE BN, 36 B ARk Be AU I BE AR HE4T ADR (1Y) 1z iz
FHL IR Y 1996 4 (AT il dek ) ( Administrative Dispute Resolution Act of
1996, LA T fAiFR ADRA ) it ik 8 22 55 Jil il i ADR s d7 B 24 25, 45N 3l o 7 P64 )
ADR iz M. (EARER R, FEATBCEBOR e L, SE A RIS T — @ iR
B TEHN 2T, ADRA HUE T /SFA T B ASREIES TIRAR (A1 O , 0 e i = 22l 48
TR I 23 LR A LR 25 B A4 . FE M2 T, AR DN R 5] i M IR R R e
PRI AT DA FH AT Ao RS 220, SR AE — e DA A X 5 N A 7Bl 42 B IA I 2
T PR A ARGE . © AR A AT U A R U 2 (R FHURIA
KL ) ( The Civil Procedure Rules 1998 ) 2 54 4 HMLAE , i e bt A Sk Befd
FHl ADR fffth RN 2y Je NiEA IR N . © AT DLTE S 36 R EIAE, XA R 25 A Of
PR AR TR R T AR

25 B TIR A A BRR 1R Se kR A 5 A T B SR i S 9 R
ARHREAG T NPRSF B A0 A R , BRI O, 45 1 [T A T B 4 DO it B fn 17 32
Z BRI VT WAE AT I AR BER AL 53 DL R A HeR 5 % i SF R s, 45
A TG BOR AT R AT — 8 1S

3 AT B T B R 3% R ARG B T

AT B AR SR A (R A DG ST 3 2R B, X WA -5 R (] 1) SR vT L 2o R A e 1y
(PRI FE R, 45 [ 7 vE 8 XX R S AR SR A R S . IE AT SC
TR, I PR B8 G BUAS i 2 ELAG P A 0 R B (44 T BB 180, AT S AR A R R, e
FA7STAEN], 25 BEIBOM X RE E FRas o 8 i i BAT VAR 22 094 T B S BOJR A N 2 A
HUORPRSF A E

AT B0 X PR B T G BB 2 M2 AN ] 200 o A7 B b X2 R 55 34 b o7 i oA 7

i . CATBORA VAR BERSE ), T B CR Uk 2016 4R, 25 29 B,

U.S. Government Publishing Office, Adminstrative Dispute Resolution Act of 1996, https://www.congress.gov/104/plaws/
publ320/PLAW-104publ320.pdf, last visited Jun.24, 2023.

BT (AT BORAR A —— LI st i AT B R B QIR AT ), th R RORAE T AL 2021 4R, 55 73 1T
The National Archives, The Civil Procedure Rules 1998, https://www.legislation.gov.uk/uksi/1998/3132/contents, last visited
Jul.2,2023.
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ICSID ], A4 ( FRREIRAN 2 ) 55 25 45, TICSID o4 (A5 SEAU R T 24 F 7 iy [A) 22,
I — G R AEAN ] B ], SR AR A 2 ) 5 28 4%, 1CSID A7 BRI fift it 22
243575 [l 3 1CSID A A i A e iR F . LA ICC A, 1CC2014 4R 3 fg AL (1CC
Mediation Rules 2014 ) 2 2 25 HI55 3 50H0AE , 242 A R 35500 24 5 Hig HR A1 figd A0 D) figt e 4
W AL 0, W) 7 B ) LAt 224 = A4 BEAS R AR D) i e S B AT AT — T 24 =5 A
A [ FRUO RS A T R A O S, B PO A 2 A, A0SR S =R R AE R e R P TR
T RS L) 7 R4 S0, U R AR T I 46 . © AT AL TCC g RN 754029 o 25 = A 7%
BHYA. FE SCC hEBL, #is SCC MR BEIRfE AL ( SCC Mediation Rules ) 55 4 7%,
PEAZ VI U B Y B AR A BRI AS , — T HOE AR S, o S 9A) Il A Y g AR
75 [ 2 5, 25 AL 5 AR TR 00 e Lok 558 0 3R e i o © pl e ml AL [ P8 %
PR IS S BT Y4345 R ZE VAR A0S BhaRSY , 4 M = IR AL,
XA [ Bg5 B R it A R P D I 2 2 32 L

B T 45 A s i AT URS) B VR SR U], XGA B9t ( Bilateral Investment Treaties, LA T
fAIFR BITs ) B 43 B R AR by [ B4 B8 R 1 0 sh34 8 T RHL 7. 856, 78 1SDS &
A SCRR R 24 2 00 ] LA BE 6 IR i 11 BITs B0 (/b o MR 636 2 Bdl ol 0, 76 p R B 74
B BITs H, & “PAR" 10 BITs AU 15 5.6%; 1M 78X 17 B0 IS0 42 52 A B 4 v 114 S )

1 Michael Reisman, International Investment Arbitration and ADR: Married But Best Living Apart, ICSID REV., 2009,
Vol.24:1, p.191.

ICC, 2021 Arbitration Rules and 2014 Mediation Rules, https://iccwbo.org/wp-content/uploads/sites/3/2023/06/icc-2021-
arbitration-rules-2014-mediation-rules-chinese-version-2023-version.pdf, last visited Aug.14, 2023.

SCC Arbitration Institute, SCC Rules, https://sccarbitrationinstitute.se/sites/default/files/2022-12/scc_mediation_rules 2023
english.pdf, last visited Aug.14, 2023.
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fif o — 7 THHZRLAE AN A T 45 0% 5 BT B A sl A gt O R, 1A T3 R 2 [ A 7 R A
Fls o5 — 07 THZRLE W 24 g5 NS VR i 0 s IRD R = U AE 7S H 205, BRI T i
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2 HE 5 A REIR Z [E] B BIT S, % BIT 78 4PN b 88 TR B85 =i ke
F HZ IR A M “conciliation” B “mediation” YR, N PAFEE 5 ZENHNIKZIH
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MYER = R AR I B R R A B SCE A SRR AR TR g s A 2
Hiufef

*k2 hE.EE.ZEEEYBITs HXBR Y
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*E 85 39 78

2k LRTR, E PR TR E D —Fh i 242 N BATEERERY ADR, = 85 f 2 3 A8 8
HIA R R ERAE , [ PR 4 7 8 A 04 05 sh A T 24 35 45 07 i [R) 0, 4% [0 X0 VA i 1) ) e 3
TRFEFEARERAE BITs (19 ISDS Sk 2z . SRR , KL% BITs H1 i ISDS Zaksi T

EFE: (BEHE—E R Pom o R . BRR AR R R ), 3 (VIVaE SRR ) 2019 R4S 11397, 56 173 B2,
@) UNCTAD, International Investment Agreements Navigator, https://investmentpolicy.unctad.org/international-investment-
agreements, last visited Aug.15, 2023.
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R R T LA . A2, VR X o BB s i 22 PR D1 24 3 A 22 [
AR , TEA A R v, A D AN 0SB ™ A 32 RO, AN DU B A
L AOAT 55 2 Dp Bl 2 ARE R AR E A AT 1 FR BN AR A I . @ ST IRAR SO UL, bR T 045 Y
PR TS, N Tk R o BB B R T, A 0 2 B R AR g ) M2l 2L g
71,38 TEF WA, 38 T DB 3B 58 h it R 2048 Tk rl g s ita T— 3
A B SRAR AT 2 5 NGk BRI o I B0 7 2 — MR I A X 747 28 B T R A AN
S NIRRT GHRNZ IR TA S RIS URRZ 0 A2 ERXESE, i 63 2007
MR NG LB AP AR B S A B E B L, Sk il —3, AN,
PRI LA B RS — e W Ll R, X S0 S Lol ST AT AR 1 T i . FEEIBRE T
G Uity A DRI L A O3 FRCOR TR RE 03 A AR 1) A 8 (LI 28 A 2 AR ] 1) 4 g X6 T
VAR P EOR AT RETE . DA CHRBRIR A2 ) K g R 451, o 2 R 25 R TR E T
JEL Y 4 L), i AT 38 ML, B 1k 35 385004k, 8 A 2 53 25 T i el 1 R A A% 1
W, 45 7 AT DL 2Bt T LA L R

FRARA S | 32 0 [ R A3 B e v i AT LA R A B A R i B A SR, T
PR ZR VR I A A 1 S BB AL S |, PR L A 28 0 BB T SO A AT I B
BB, FE— LR SR D AT IR LR R RS R T K, X AR T
PR o8 i AE R AR e TP A 2 2 B4k . LA Systra 5 IEEREEUN Z B R4 R H], %%
H ICC AZ 3, AR 4 [ BRaL i p s VR A AU A T A | BR AR OC T L 22 I 245 BANTE (Hi%
ZIKI# 5L T Christopher Thomas J&—1V 22 2 S5 R0 Mk 51 © teah, PR
FEa R = —2 58 AR 0L B AR UE, R sl = 2l i I AR AILA 2 20, (i 15 8 A
FKFRETI RIBEATT . BTz L TR AL IR A 53 BT, 398 5 AR 18 D0 [ Prfie ot
PRIFRAEATHOAG B8, Xt 2 [ BRAS TE R A (el IR ) — A S A

(M) ERBHRER

A5 TAEETR 1, B bR we I8 i HA Te T B AR R P AN (8L, VR — b A G 1 4 i
firrke Ty =, R RE S S U SR INR AR UL T 0 DAL S, RSB O e 1 2

@ TR (SIS G IS 55055 ), I U 2001 4ERR, 26 51 0L,

@ Luke Eric Peterson, In an Apparent First, Investor and Host-State Agree to Try Mediation under IBA Rules to Resolve an
Investment Treaty Dispute, https://www.iareporter.com/articles/in-an-apparent-first-investor-and-host-state-agree-to-try-
mediation-under-iba-rules-to-resolve-an-investment-treaty-dispute/, last visited Nov.11, 2023.
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i B, RERS A R7 1k v i ik — A, AR R PTRR S K Je . b AR (i R A 2 D) 9 e
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IR, PR e fhak s ) vz A5 2 TR B & T, T I PR gE i e T 55
DUP, 0 PR AR R, — 2 IR ) A, R R A T M

1. B FRIZ TR % ax 2 A

AR5 ICSID 2> A Y EE , ICSID A2 BEAY B AR 1F AT 66% T HhEE Bk, 4%
34% MM R TAPRFRIF LAk, e ICSID SZ R IRfR 40, BACH 20% /48T
PHARFE Lk HTERI 4 80% C MR ZE 0l o3 th B I R0, A 87% aIfi 2, AL
A 13% R, © dhIYE ICSID ZHAY 13 RIS U Pk IR sl .
fif AR A LU JL R

T, AR AR HG RGE RS TR AN E TR WSS 22 05 =X PR A
A P = 7 AT IR RSy U e e, S — R LR R Y G i i
o MUATESEEORF TR S ARII H (5058 & W) i b, WA 00 S S8 B R = . LA
I Z R R Y 5¥Er eIk - Z L AP f#ZE (Tesoro Petroleum Corporation v. Trinidad
and Tobago ) M|, &R P A\l G4 Jeik - ZEBFEUN GO TSk - FFR P A
A, FENF AT AR I R AR SN T W8 T —FR50 3, Hh ez s
TR\ FTE BT T PR AR NN T 4040, Was T TR0 , AR Z S BRAF ] W AR 225K
RICHFN AT 50% MIBUE. . TEIEAT IS & BT A wl Fi FLARR IR PR SGRA J0 4L, I B4
FRHEAT T O0EL, ok T A L3k, BUR R & A AR R m B A ml BB,
FF KGR WO AT B, Fr R B A R R R SR ZUE 53, I 1) ICSID 2 IR i oK,
FIRBUNEAATIr4L, BUNHRE 7B REFG L, IF B B R UM 2L R B 2 5 5
oS FEIA A4 AH R F S LA R TO T 4. EAR B e IR BRI SR S A SR T
ICSID WA SRR, B 5 T 1 i AR e 2 M B0 B A &, A A\ L
LA FAI ) G IR AT A0 20 @ A 0 SR8 R UM A R AT B T gl 124
I Te— I G, X AT RESE PR N 7EZR 8 [ EUR BARA T BU T o nisrp, i 124 2R
NFERE , BUR] SU55 56 2R 2 IR 5 AR08 B UM 281 T — RN G [ SO ARk, 58

Daniel Weinstein & Mushegh Manukyan, Making Mediation More Attractive for Investor-State Disputes, https://
arbitrationblog kluwerarbitration.com/2019/03/26/making-mediation-more-attractive-for-investor-state-disputes/, last visited
Aug.18, 2023.

@ ICSID, The ICSID Caseload — Statistics, https://icsid.worldbank.org/sites/default/files/Caseload%?20Statistics%20Charts/
The%20ICSID%20Caseload%20Statistics%202021-2%20Edition%20ENG.pdf, last visited Aug.20, 2023.

Nurick, Lester and Stephen J. Schnably, The First ICSID Conciliation: Tesoro Petroleum Corporation v. Trinidad and
Tobago, ICSID Review: Foreign Investment Law Journal, 1986, Vol.1:2, pp.343-349.
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2. B PR3 A AT A

TEE N L, P A 0 g U A & RSO, e Bl BB () m VA A T
REHIE TR INA T o 7F E PR TT 3K, 6 55 R %) ISDS %3k — M R f# A I T “non-
binding” MMEAHTZS , H AT UL PREs o8 s i [ A AN HAT VR ) T MLt BB
vt PRI AT N K k= — SRR AR M SOERON S AT B EIPR A 2, BLZE 2019 47, (K
A FE ST IR I A 59 E PR g 3L 2 ) (United Nations Convention on International
Settlement Agreements Resulting from Mediation, DA T &% CHMIE R #E A2 )) A 1E
e A, CHmBo A% ) FEE T ERE R, B R g s S a
EHE N LA B2 2 e A P e o i A B e A . A, CROInsam g A 2y)
[ FR/F40 249 [ X6 [l B 95 4 B A DA TR AR B 120 2000 [ PRas B R Attt
[T S R el AT R S B A 50 . IR PN 2R S BRI B e I ™ s A R A M SUHE
JEAT IR ME LIS BN GRAIE , 225 5 i3 ROR A P BAS (IR

A WANR, — AR i AR R G AEAE , BV B SEBR AT, A AT e A 5
M), (A AR AR A 2550 ) e SRS it B 5 T 5 7 4 B > = 7 AT o DA B PR Ak 481
B AT BB X B AR T8 [ AR BR A s ), Uy R 2 - a ik e R B AT e HA A AT g
SRR AT Bl @ A5 LR B B IR RS2 ORI 7 ) SR A )
ARV ST . O, AR AN RESRE —A AR Mmooy =, T
iR 2 vk R PR T, VR DM SO A TR I FRA T M A T AT, R o S i v A v ity X =5 ATk
IRE 1A PR X B985 AR [ e = PR 520

@ Catherine Kessedjian, Anne van Aaken, Runar Lie, Loukas Mistelis, José Maria Reis, Mediation in Future Investor—State
Dispute Settlement, Journal of International Dispute Settlement, 2023, Vol.14:2, pp.200-201.

Rudolf Dolzer, Ursula Kriebaum and Christoph Schreuer, Principles of International Investment Law, Oxford University
Press, 2022, pp.340-342.
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BRI IUIREE (14 R OC R BERS FEBUAS [ (0 B i 5 T3R5, it — 2251 Sh st . (HIR),

Kun Fan, Mediation of Investor-State Disputes: A Treaty Survey Symposium, Journal of Dispute Resolution, 2020, Vo1.2020:2,
p.327.
P53 (LT RITERED SRR ), 3 (R ERES ) 2010 AR5 149,55 9 0L,
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Abstract: In the process of reforming the ISDS mechanism, international investment
mediation has been given high expectations. However, for a long time, the utilization rate of
international investment mediation has been extremely low, and a systematic analysis of the
reasons for this phenomenon reveals that international investment mediation is faced with
three dilemmas. Firstly, international investment mediation itself has certain limitations: the
difference of dispute subjects affects the enthusiasm of the parties to choose mediation; the
start-up channel of mediation is closed and not smooth; the construction of mediator team
has been lacking for a long period of time; and some characteristics of mediation results do
not match the dispute settlement needs of the parties in a specific period of time. Secondly,
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international investment mediation lacks an external environment suitable for its role, and
the volatile international community has brought great uncertainty to the development of
mediation. Finally, international investment mediation also faces fierce competition for
dispute settlement services. In that regard, it was important to analyze the future development
trend of international investment mediation in a dispassionate manner and make appropriate
and feasible recommendations. The main members of the international community should
make joint efforts to, on the one hand, actively transform the inadequacies of the international
investment mediation process and, on the other hand, work together to create an international
environment that is economically close, politically harmonious and stable, culturally
sympathetic and socially honest and based on the rule of law. Theoretical and practical
circles should also actively publicize and strive to change traditional concepts about dispute
settlement and mediation results, strengthen the theoretical study of legal anthropology,
increase the recognition of mediation, and actively enhance the effectiveness of international
investment mediation services.

Keywords: the reform of Investor-State Dispute Settlement; international investment
mediation; administrative dispute mediation; Bilateral Investment Treaties; legal anthropology
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@ BREBCF: BRSO X L DL RANE” i ), 4 (R R AE ) 2014 RS 4 1,26 200-216 BT,

® LA TR R PR S I Y S ——LL 193 AN REELAT 90 AN 3% Ik B R Hr x4 ), 8 (A mt phak ) 5
106 5, 2018 4, EEHI oL, 565 143 T,
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A 29 ANRAFLH T HOE ARIER , HE AR 2R 38.1%. @ 7E Bk 76 4
ARG TREA T, DUl A 15325 58 B f O ok B e Rk B B R 13 1, o
BTt 17.1%; 763X 13 DNRMH A 7 MW RER IR B RE SOR TP T, L 53.8%.
FHEEZ T, PR3 FH IR 26 T8 T E 26 38 B0 HOE RO S - 304 3 4, B R4
FEREH A THAT . BHIA] UL ISR DL A 34580 AR A R AN T B T B 38k
DR, A0 TSRO OB RGER 10 HL A1), A 326 305 7 3 I I 45l b v
g DL A Rk R T2 BRI AT DA, A b A 1 26 5k 07 =0, A5 24 iR SR A T R
PR PR A R T R RN S ARSEIE F A kG, R I B e = Rk Ak B
B — N E 2 R,

(=) EAAEEXESMZRELHTE

FERNE S 3l F PRk A 56 8 5 AR ) 2 AR AEAE L LA T P )i

1 AP 3R E & A% RN 5iE A N5k ey IR

B AR (party autonomy ) S fPER I B 37 B 2 A 7RI SF PR AR v 1Y
HIER T, ARl A S i NP 3 — R U B 28 P R L A R, T2 P X
— PR T A ©

TR IRAE A AR A ) B2 R A B 7 3 S YA S ), B LR Ry 3 2 %
KA TR R o (HISENG Ol T 22 2 S OB TR PR AR Th 20 7 AR AR s, an JC HoAt,
Y5 IZAMERARIT A Bl PR R 8 HLAS B Al . T PPk ) 0Tk ik U AE
B, 3 PRI B 1 T R IR A ik T 3, AR PR LA A BRI (R
YRR ) MUE IR IR T A Tkl

Z SRR, AT 6k A bk B E bk sl 6 Gk B AU O H
T WIS 5 A% 35 T UG R 245, AR AR T LRI ST = A R B
XL IR T7 2, AR I E AL BE AR RIA Th o T IR BI26 8 H a9 a1 15 i —Fh S2 A 4L 6
PRI 72, AR AU 38 A A B )5 FH B R R VA 26 38 7 O A 15328 R A BRI % 38 7 =X
TEEEEATA Y o WA 52K I8 B AR IR 7R B E , PRI IS FH A Ak s R A T
TEHPERLE A IE IS A G O8O 1 2 8 BB TE A ik ik ik A i AR P I TR 15 21 5
T, BRI A 3OS S AR TC R U 1558 55 19 2T 450, AR BB R A LAA SR B 26 3K
Fko TEXFMEN T, A58 B B BRI IE Mk 2518 52 i BE

WA, PRERALAE AT LA 3 5K HA AEE A0 b e 28 HH RS UR VA AR DS HL
XU ) B PR, 3% — Ui AE I =X 28 1k A 1526 38 BRI R T R) 3t
AR S JE i e R F VAT TR AR L S AR v A R LA
XFF A5 26 R BAE AR 1 PR S TR A AR RIS, JCTE oy sk 1 =k B OR ()3

@ A E, 55 150 5L
(® Blackaby N, Partasides C, Redfern A. Redfern and Hunter on International Arbitration, Student ed., New York: Oxford
University Press, 2015, p.3.

93



BWEMNR G HE 2023 £ 4% 6 1

[l AR — 3 I ATA R AR U A A, R R s R R B

2 AP AR E M NS F TR

TRAEVEAE N AR — JORe 5, R SO IR PR M th 2 — . PR IR
SORBEALS T X E B0, s XS F o il iRk e et ar & LA
BRI R . VRN AR R 5 2 — , AR DR A AN () ) 35 4 DX ) 52 31k
g, ©

R A 77 AT 18 TR AN n] G s DR AR PR PR 2R . B AT AT
AN AR EIRIE, BRI PEEMR RO A TR 555 5 G N A it
Frifesls X JOBEE S T AR IR AR, AT A= 78 I

s ZREIAR AR FRIE (AP ) 2800+ AR AL E 1 “ PPN A TTREST” (UYL
SEXTTAPEAR A TF B P , ARG HABAH AR BIFARLEARATFZ 51, © 3k —H
SE BLIR AT LIRS AR R 04 S35 , B A IR AET 0 DR ki S PR Ay 4 X
LI AR, BRI RE B PR S5 BRAFAE T AN T a9 B 2 007, e — 5 R 2 L Ay
IR IR RO B T — % AR AR5 8], T S8 A A 2 Bl e A
TRARPERY ZORTE WL AR B =IO n] s

3.k REANMET 5 “ERNAT T

AP A P A0 L B A5 R e PR U T DR B (R P R I3 DR Bt i R e 114
ATRNE VA R AR B 5 NSRRI © FTPIE iT LA SRR IR R E,
T )y P 2 U R RIR T By SR o 30 TRl ek A 1) 5 R 31 Tk Ik 2L
AR IR AR 1K 07 AOGHE BHGR IR S SR O T, 38 i 22 5 28 38 1 7 AL D 28 35
SRl R T IV IR AR Y AT B A, PR T R P RCR R i RGA s R E”
FIREL

SR, A IRIAAESE I “SE " AR BRI . AR IR 7e R BB L
R B IR AR, BIS5 R © iR A T7 OOCIE R I8 3N R SRR A5
SE A T A ORIR S H N T AR IR I B RIS AR AL A
BORTLIE T ICHI B , S ECY S AS I P AR TCIEAS B OR B, — Bk i N 25Kk
AR M el R T P SRS e, e A S A 2 B PR T i ©

TEARELSE 55 Fp 3l A 5 8 TR Y S PFAR R E L ol T 2 3 A7 (e ol A A 15
O, (R PR R N 5 3K A AR B AP AR A — 2 1 Wi, Hak 1k 75 305 A 25 Fp 23R 1

® (A NRILAE PR ) 5 40 4 P EEEE (A0 ) 28 18 4% (Cap. 609 Hong Kong Arbitration Ordinance, s.
18 ); Dolling-Baker v. Merrett, W.L.R 1205, Court of Appeal (Civil Division), 1990; Hassneh Insurance Co of Israel & ors
v. Steuart J] Mew, 2 Lloyd’s Rep 243, Queen’s Bench Division (Commercial Court), 1993; Myanma Yaung Chi Oo Co Ltd v.
Win Win Nu, SGHC 124, Singapore High Court, 2003,

e R R 2R S - (R N BRI e T A 5 S ), o I 1 e 2014 41 9 L 25 52 L,

FAR: (T R I PR R BE DT ), PG R BOE K= 2200830, 2022 4F L5 6 L,

T G Tk E REFURIA th A AR BE R 5835 ), T RS2 083, 2019 45,55 9 1T,

© @ Q
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ANFHAT, AL R X T FH 2 6 A SR BT T o AR PR 2552, 5 9 155 25 i 75 R B 3 )

NEIRIE
= EBRPEHERRE A A S XA R IR EA

JRAEIE N 16 AR T 2 Wik, (R 25 B 6 aa A o 2 i pe s, RO
{7 B IR FCHE R IS AN DAHESh 3R B AP R R R . AR 8T 3R B Al Ak 2R 02 45
MHERR A 526 IR S AT, AT DA PR 3R C 245 I A R P I ie 200, 1455
FLAT IR B R (0 A P AR S B S T

H T KRR A9 v A A X ) A 2R AN IR X0 Bl PN A 5 B MR, ik g — 5l
DA A DX R R R R R BB AR o © AR EI PR AR AR R 25w A RE O T
A 45 A B AR P T LLBL], R4 88 /Ry ik & X (UNCITRAL Model Law
Jurisdiction ) @ FIE 7R 2 4 IX A X9, 4% 2370 s bR A 4% LA €0 F) A 00 (L
Te— BN 2, 25 AR S HERR T A 56 3k 38 B =2 1002 DU Je 2 b ik
(last-known address ) 1 A FBh 26 05 (0 — A0 0 © 38 o X6F [ ey 2 A HE G FH 8 15 2%
KA SRR AT AT, 254 T B AP 2 5 26 A BCIR, P DAELAS HH T s DU ol HEBRSE FH Ak
NG REIR R BS RIA

(—) #PFEREERENSHHEREME

] B 2 HE B 3 75328 8 04 1 B S R R IR ) B AR IR i e, PP
F NGB i X — By 5 3 R I T R A PREE AR B M PR, SR A
LR JENTE P b R LA (T3 R T i A28 > e R B A L R R Aok 48
gk 24 =5 A R RN T

AN VLR 2R 8 3K | HL a4 IR RS 5 S R = 4, BRI =5 N TR FH 2k Gk
I XFFE RO 2T B AN SRR B SRS AR RIEZ ] AL IR A BRI
AR AR BRI AT 88, BRAEFED R R DS ARAGE ], & W A4
IR G A BA A EMARPRIR . BARRUCY 3 A PGHE i B AR HERR % 07 X
T AFR AR AR R U5 T 2 e N R B P s e fE A S iR AR B AN

/

TR HAT B TS SIAT X 75 1 DA Al SN L R S 7 [T B vl AR e A RO B 06 T+ FIL (i )
LA R TR RS ) T4 ANRIABEZ B B A B A U R I T B X U TR A TIBX B S
DXARFE NS T T B ST, H A PR 7 B3 SR T I A M A LA 1 R A s R A T X R TR BT BUX | B 4
DA AR G0, 2 RIS TV A1 ml i o A S8 PR R o A AL , AR SO R 0 W I 5 Mt DXl D 1%
KGO

)  United Nations, United Nations Commission On International Trade Law, Status: UNCITRAL Model Law on International
Commercial Arbitration(1985), with amendments as adopted in 2006, https://uncitral.un.org/en/texts/arbitration/modellaw/
commercial_arbitration/status, last visited Oct.19, 2023.

@  FFAEMIGED “Major Arbitration Institutions”. Practical Law Arbitration, Which Institution and Why: A Comparison of
Major International Arbitration Institutions, Practical Law, https://uk.practicallaw.thomsonreuters.com/9-204-3989?transition
Type=Default&contextData=(sc.Default)&firstPage=true, last visited Jun.12, 2023.
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FAFAIR A IE SRR O , ZORPBCE S A LR e AE I E AR AYITPR, [F]
| B A8 28 SR AU 08 3 DX TR iR P S S R, ik B8 R AR AR Al
FAE PR IR IRAIE MPRGR AR R 0 — A BRAEIT . 1 EL, /1o PR 7 i — R o,
PNEILIBTERG B HABRIBINE O T AT 7 O A FHE BT T —E R R iz
XBEARAL T 25 A AR Y AR ARCH], S BT R DR PR R 2R, Xt e O
PR

(Z) “HEAEX” EEHE

P i 2 AR A LR R R m F) 08 K o SR BB 2 2 N 2 S0, BRIV ik ik S35
N CRRERHIE N A B A s REE ) 00 52 A B0 R Nk SR PRI T s ol ]
LR UG5 N AR R MU R A 28 T 2R 1) K TR N B [ i A T 3k

P TEIBAE R I FRVA LB MU P A 4R , 205 e A S A4S B HAA 32 SCRO AR B,
JEIRBEA AT “anii” sRIK S AN 228 . 5 A B, AR LR 7R FE PR
FARE A BA PR A PR HAE , A0 TABEXT TR AE PR U . LIS AN EX
DAL IE IR EE A 1 TS R e B4 L A S35 ik ik S35 ARAH , 2Rk ik
55 NICHEJEAT H PR B3 3K 355, AR AT £ 8l I 5 X Gk p ah B2, HU 242 IR
PFE IR 25 S PR, R IR AP PP A R o L St Ik o BE i 3%
R —EE RTINS T OT , WS LR s < HES A BN R AR, il
BIR ] A BA LA 7E AR PP F A ACR] , AR 25 1 AR LA FH A R A L2

( =) BIBIE AN ELE—RIEEAMMIEERSIN

VRO PRI IR S TS 25, & B IR T8 N JEXT 30 NS5 (AR 194
R RRE A PR PR, i A 34 18 23 R 3 AT A i) [ S el X AN ] L 2495 1Y
RIRTT AR 2 A 3 18 B 1 S S5 A2 K B ME PR sl ik Bk ik . A ol
THEOUT , AR o DR Ik e 06 1K T W30 4 4 L 2 JCVR IO, 45 [ Rt DX i v k)
FAPER R 4 T A TR P T 2 F Bk ©

[Fi) A, 2% B8 1) 22 08 8 A ] o A 6l e L2 e 2 = NS I R ACR i 387 I 58
TH5 R ER S 2 Fh R, [ BRAR RN 1 3R e I S BRI -, f s 2
SR S P 26 38 B E— 7 3, FRifrik ik o5 ANAEJCHE BLHEGR IR AT OO 8 Ul %
ISPRFR AR e 1E S, IR R PO TRV EOR . A5 T ARk e “REF
(H” MJCIESEI “SERN A AR, i R 18 TR R R X Bk ik N AT i) 2 i)
8 1k PR 2K 3K, FEJCEE HAR IR IR IR N RIS O, 1) d i B Ak 2 3K BEA il e %
IR IE NI, 78 R R SE BRI R s RPN AOJERN L, S REWE R 283 BESS ) 13
BERHR IS NS5 MR P AR “SERMME” . fem B R 8 A AN BNE I iE 5
S5 NGHRIYIEOL T, Rakik 55 NARAE T — Bl SRRk A JE AT 3808 55 977 300

@ 0 (FEE 1996 FE ML) 451 4 (a) # (UK. Arbitration Act 1996, s 1(a) ); H1EF#E (#4601 453 &4 (1)
#X ( Cap. 609 Hong Kong Arbitration Ordinance, s. 3(1) ).
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it TR ) 98 R AR 2 , AN [ A R LU ) 148 P e E Rk iX SR A AN R 2R 1A
CHE E BRAh b AL ) SR ], Z L LA IR A NS R s =
o B EE D Al L ik 2 X7 24 Ak FISERTAE 5 TR R O o, A “2ad 5 %S
ATISRARAE LRk, 24 nT U e © i A T4k ik . @ R R R ML E AP T
CF VS I B R O AP B ) vl 53— 28 5 R FUA 24 4% 35y sUJ0 sk %
K H B, VR SRR B 2 1k 75 AR RUR T, 300k Tk 3k J7 SRR A= Sk
T BRI LA R R 2 EE I P AR e DA QAR A A LA WU A X J L R Ak 1
(R A AT R, U 20 1 T X5 A B 1A 07 SOME Rl — 2 4, ik ik
S5 MEEEFE © AE IR LE , i) © Ak AR 7 1 5 s
TR, BARIZIE AT IR TR T R BRIk “ SR A RTRE, (H 2D
A HOIATA R~ B, Sk b BRI DR i a0 PR 1, LA R 3k T s AR A
IR BT A ERIA,

() iR R B R R

H T PR A 0 2 g 25 g 7 I e 2 R Ah 388 b 1) 22 ) R s 12, A oA 1
JEAEAERS B i) 7 [ 3 Bt H I PR, T PO S R R T B9 e o 2 A e b - CORaA
FAMATANE I A2 ) (LLUR AR CALLYA 20 ), TR R A R X N I 23 I T
QA5 [ [l s 52 2 1A 2R B e bRk ) CLURfRIAR CRyiik ) Wolle g ik i Ay
Mo PRI . (LA ) I ORI ) S =10, =R FEME , REEAT
3 BEE AT H A e ke i A -\ AT sl did

FIEEN AR A HEARB AL, IOk MR s R kLN A, F A 1815
7 [ PR R R A7 LUBS AR BB AR RS, 5 2 A AR TR (R R, 5B ek PR gl
kA S 5 R AR © A — BRI LA 5 D A AL AT, — RS R
BURAPEEBENE AT IN TS , A B3O007 A A BB AT R sl i H A7 Uik
S, AR AT H R A TR A 146 R AT B 34 T, 3K — i SRR Arh AR A i 2
NERTCIEALZ W o 9 T PRAP R A S A ol PATIE , 2 AR R HERR T A 1%
IRIX— iR IR TT 3, e R U B Rk kX — AR S B CERUET . (AR —R Y
JE, H TR 18 R 8R AL SE B P, R Tl AP R A 114 2 1 sl e AN IV FH A 1 10
NIEHT, SN E A AR IS RCRATS ST AE BEEBA (4 1] BE , I e 2 2 M B AR PR 28T

CHr N FE AR A O AREI 2016 ) 55 2 4555 1 7 ( Arbitration Rules of the Singapore International Arbitration Centre
SIAC Rules 6th Edition, 1 August 2016, s 2.1 ).

©® A E PR O PR 2018 ) 55 3 4% 1 2K (2018 HKIAC Administered Arbitration Rules 2018, 1 November
2018, 3.1 ).

(i ET R BE R 2 A LR R R 2023 ) 565 5 45%F 1 2% (2023 Arbitration Rules of Arbitration Institute of the Stockholm
Chamber of Commerce, 1 January 2023, s 5.1 ),

@ SRS : CIEERR R AR b s 2 ), 28 Aot ) 48 21 55 IR, 2010 45,58 71 TL,

Sun Tian Gang v. Hong Kong & China Gas (Jilin) Ltd., HKCFI 1611, HCCT 46/2015, 2016; AB v. CD HKCFI 327; HCCT

27/2020, 2021.
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= B FMRE T AFEERTFERLNX

AT FE B AR AN A X 30 a5 ) A g, 5 T Aol JEE T R U fRp o 1 g
] AP 23 B B SURL R BTt o |R 48 P B 2 0T AR S Il 2 B g R
1T 230 T 7 RN F X 1 o e B e 2l P 2t A e ) 07 2T LU 78, 3
T RILRE AL A ] A ) 3 P L= 2 T R o 9 S R R P b i A ) —
PFEEHI A AL R AR T S 5 N2 2D A (H R e i 2 i 2 W . DAy
TR K A 1], e L 2% PR R A7 A = b AR E X

(—) £ EHRER R EEE

DA [ PRz B 52 5 k2 D1 2 | e PR B ORI P g e i AR A 3.
WHMBERSZ SR SO R ZR 51 2 1 e I rh G TR TR R TR A IE FH o
TEHERR A 535 38 A [ , 3 2 AR AL TR BB L2 T 2Rk 38 07 AU 2 4, B L >4
FNLE LB ZON e, LUE st TENT D e AR S5 S v 8 2t B sl fe s Y
Hohk Ry B — kR L, O DU E C AR kb SE R 2 SR 9% 8 T

VA T AL IUSE ) AR, b RALRAFE ikl o ol 2 P 1537 o WA A At 1) 1 i
#1752, FF HAE RN ) 5 J7 1R A CIR5 ] P 52 oy 1 2 B 2 AP ) 8,
ARG [ P AR LR R PR (AR B3 2 PR A U R SO ) #8850 @ X Ak ik
1 FEE AR IO 1 o 2 ST OO 30 R o 2, i/ 1 el P AR 5 R o g R A P 22
5, AR T BAN ARV AR P .

(Z) RABEBRAATEZE

DX A 2 s A2 AU PR AR 2T B R U AR T SR e e HERR 24
IR IR AL , 0 LI SV A AR 3E T 51808, 55 AT AN SR HERR A ik
ISTEW S MPE  HYTEH] o

PL (T AR B2 R (2021 4R i) CLAURRIFR € e )) S, <
TR ) 25 A JUAHE AR T v AN I FHAS 5 A 7 SO0 a8 38 19, n] LAE
NERR. ARIAEZHE, 2N+ B 05K, EPRR S REAE A S
RIRST SRIUXHIE FHA SR 077 A I FERE, P TARZERE” AR L, 7E A
AT T, SRR 538 1K 0T AR AN 0 BE R R Pt 4 , & TP RS AESMP T T
CPRRgo ) 26 3B 458 BRI RUE 1 fieJa B IMBHE A A SR8 77 3, Ll
IR E R iR N R IR AE AR P AR TE, [ PR R R RIA A T B 5T

CHEYNEBRARPE BRI (2022 1E1E )Y SN 58 =K,
e rp P A AR LR 5 AN B I Rk O IR U 9 ), 2k (PRI ) 26 31 B, s st , 2013 4E,%8
15 0L,
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ANIE S BAE o CRAEMPEZR ST A TR (2014 J0)) SBILH/R6ME, 24
S NAE AR R ] U A TG BT ) S MR S 0, ANTE T B Bk ok, (En] DA 5 32
R ZRUEWIR FRVF T A S IR IATE R AR A 43E

M {ARZEMERZR 2 PR ) 2575 HIURMIMLRE , “ AR T AT A %
Hofte 77 AT AR B0, AT LGE A S £ 8. ARIMASZ HilE, 20t 60 H, ik ik.”
HE b, TR It M 2 5 8 TR [ A 3Rl 9 MR ) 3 P 22 e, BORR B
SO R E R RV A ik ISR A M P ]

M HERRE A A S EER AT R

S5 FE PR AR BRI A 28 IR B BRI SR, LA 3R I Ik SA il E T 22 5 18R 1Y
PRI, AR SO 75 I 25 HRRR 28 15008 R X — [ LR 23 [ 9 5 9 P # HE R T

(—) FSMPRBI N HIEIE

MR TR RE IR BOR A BE 2, R TP SRR B RR IR , AN TE R AR i
SEANIEAT At AR TCIE PR UE AP S 0 AR AP 0, 2k ik 7 U REAT Bk iR O X
ZOR, RIEREE P ECE A S SRR .

MAERIBHPNERIG RABE R A ERIIATG (AARLy) A ORTEk) X
KR AAE , FE B SMBE P R T 58 A A T BE 7 2 PR A T i 12 e FE 4 7 A
ST,

I B R 5491 04 £ 88 1 e, 28 A iR iR i B 1 PR R e R T AR S N
R EIRRIAUM], 5 PR AR AR 2 8 I i WL K07 3

PRI, SR T SR LR X ok i B2 AT A BT, HOFRAE L 128
1L AMIEGE HI A 06 3K (EUR SR T EIR AN, A SR R I A& B AR — R 8
BRI AR IMPE P IE . BRHRAEE R0 B R ISR R p) i 7
JFCAUATI 6 28 Pk o P R I oAb 8 17 26 08 05 2 BRRARS F # 375 St FE R R 7 o
BHPEART AR o A5 N A 1808 3 BUF R R AR 2RI AAT , AECsm3E
RS 5 N BRI R B RAS , AH T ECS FABA o, W2 m T B[ P A5 T,
BELAS 1 [l g [ s AR B F AR o T, 25 B 10 214 B iy BE B A 8 ), A
IR R THIHERR A R A 77 2, 3 2 DRI I 2 iR 05, 2 5 18 IR AN B S A v
HME IR A T SR . LR T IR RN i © Ik 25 18 VR A 5 1R IR 1
AR R AL T AREICR A LR, ST [ PR PRl A T i , S A Tk pR (AT 2 o

(=) BRI A EEER

B DA A LR W HEBR 1S P 2 58 3R A0, IR A AR BTSSR Fe ik DL ik
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1077 2T 8 5 S R IR RSO S , SEHARASE h TR e i A AR FLHE
R FFIARR ISR RTS8 . @

e [ i B3 AL R A VR B A R A ik A S AR B O S B T R
VAFPAEAE “IRIRHE” BRI Dy sgli “IEIAHE” AR, A A BE BRI TR R, IR ik ik
HE BN S T MR ERIHTANTSS Rl AL IR A i a5 i AR 2 BRAILA , iRk
BEREIE R 155 . @ AN RIAES SRR TR R Sems 2 — R B ik ik ik
ERAT AR, 2 T AR BRRIA T AR H HEAT A T Z AR R S R
TE SCHYZPh ® BRI, AV g — R D) R R VA i A Ui 0y 3, Ak il e et 1
PEATURAGAR S, AEAF T “RRXE” AL, 1M ELICH: R #4820 R 1

DX T el A 26 e e b LA A Al 1) P B 5 P B S8 0, [ A P LA P S P P
T EE N E S @, N2 AP ERURVA TR RS S 2R N A3 22 LU R B A K
BEAIRIR TR . BRI —HUERT G T 14 B R I8, A TR N R I, b
BHUR T SR IR 77 X HA IE AN EA P (EUR AR ok ik TR AL DL AN 22

BN A B A BAE BRI AR @, BARTR ENE IS I PR E A S
IR TR, EE PRI e T RS RIA R 07 30 “HEFIVERLE (A R LR S0
RS T —ERARUIR R, WA TR IR SRR SRR SR . AU AR
KIETARECYFNRLYE , BN 2 PP S N AR, 7R 28 4 AWDR IR B0 R 2L
P77 AR IR H NIRRT SRR R IR ELAT R A

A BRI USRI JEREY] |i5 S aRl OR B A T DR 8 LR 1k P R TR A0 A
SEOR I T, @ AR, A IR AT B A AR 1A 07 s HAT L3, (R AU 107 3K
AR BISEAR B D MR 3 1E S AR PR A T4 2 28, LS B 4Ed 1 4 e B ) - LA
EERE Y RO DRSEVEAT | B — B AR PP X R 5 1) BRI S8 0 e 1] B8R 18 34 07 U R
JBT AR O A B SN St N R IR E BT REE AR BT AL T, PHGR R X
RF RTINS s A TR T R 1 S5 PR 0~ , AN ELA R i ik 77 A i —
MERETR BN . AL T SRR B I B AU A i b A Rk 3477 2, B nT
A A AU 26 38 00 Y, BT ACR , SOAT DATE RS H a2 e AAURI 1 [7) of 4 47 i
PR

% RN A IR IBATIA HATFAE B 5L, A5 A LA n] LUK HAR S — A ks a8 5 5K
PR L S 0IRAIVZRS RGPS 2 R CIPSEE E (DI e o ety S I s (1| DL B /e VAR )
FearPiEN] B0 Y AR TE 205 A6 Ik ik T i AR, W] DU AP )
WUAE I AR TK 7 o 2R PR B 20 5 18 100 TR TH PSR R B Y RIS, L g

@ BREE CRRE R FERE R C LURAE” ), 3 (IPRIEET ) 28 46 B AL AR, 2020 4F, 58 107 BT,

@ BFEE: (UTEMR ke AL REERA T RS RT ), 8 QUZRAESRNS: ) 2018 4458 12 1, CILARAESRIE)
ikt 2018 4F, 45 8 T,

@ et CRFRIA AR R TR ), h R 18 3C, 2021 48,55 5 1L,

A R AP kA RIS ), 2 (BRI 244 (A SCHESS RIS ) 2010 AR5 2 1,58 76 1,
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Abstract: With the development of China's arbitration practice, the issue of non-recognition
or revocation of arbitration award due to service of arbitration is common in judicial practice,
in which an important part of the mode of service-the service by publication of the more.
Due to the litigation of China's arbitration system and the direct application of the arbitration
service system to the civil litigation service system, resulting in the service by publication
in arbitration there is a source of the right to be unknown, the service of the form than the
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substance of the problem, and ultimately affects the procedural justice of arbitration and
the validity of arbitral awards. This study is based on China's bifurcated arbitration system,
combined with the reasons for international arbitration to abandon the use of service by
publication, China's current stage of the arbitration service by publication of the provisions of
the arbitration notice, from the perspective of foreign arbitration and domestic arbitration to
explore the existence of a more reasonable way of arbitration service by publication, and put
forward a proven practice programme.

Keywords: arbitration service; bifurcated arbitration system; service by publication;
procedural justice

(REHRIE: W #F SMEEX: X

Ok

)

~70

102



BRI 5 R S 5

*

9 )

HNERE HMAEHRLFFENORBARMGOH L, LEARTEERF T ENFW
HHRATEREFWNEFLEGRAF W FUEE, RELBEFOARETRSENATE
Bl EWEREO S HFAEZERAEN HEKZEHE FRRETARE A, B 2 £ f
WAt S A LKL, BT E RPN B REERNARSERET AL AT EE
BN B R A B B ARACE X P REEARN AT S E IR B R—B . T
EERNEHEER AR, BT R R EEPE L AR E: FEH
S0 B 36 T VR R B B K A A L A e B BN, R AT R R T R A RAE B ANE —
FUHHATE RO LA PRV A IR A A TR R R R B
ANBREHT W RFATEENKE. BARKEHR TN HIFRLEHMRITEEUR
7 20 B AE BE AV, B DA R A SE 0 VA O R, DL R R T T ol (B b B BRI
AETHFMERRAEREENPRA, BETHRBP VAR “FHTHE R
T by B A2 BEAT A

KGR BARREM; BHLERR; FEIOAE; “HATHR" FEN

il

Bl

B 2B A AW A R, R S S M E AN BT PRt 7 H AR5, X S B =
N AR =3 sl AR i SOB#T 2 AAk, II T DURACR SO R I 8L 5 Rl 2 S 4
WA REERAFIEE A BRI, — EAEVRIA AR e AR e v 5 | R A A Y )
A EBERIA S AR 2 g AR R 5 21 G i P R e 2 E A B 07 50, KR
T AR R SO R IR E 25 A R R RS L DRl
K RSB SRR TPIFEE ., WHLH S R RN — B R
FURZR W25 5y 7 HERiR 5 PR B A A 2 0 I, IR AE TN E A E A [l HAT
AN TR BB AELIBC ) %) b A SRR SR AT S LA R e/ WA ) i 0 A B
o BIRKISCER IR I T 2 il B2 25 BOBUBU A T 401 ARk S 2 BT EAEAF AR 2518

* TR, 2L, BT 1 [ PR A IR ik S A0 U P R E PR3 5 5 iR ZE D 2 R &
VIS

103



BWEMNR G HE 2023 £ 4% 6 1

M U R = 22 R AR AN S R RS, JCTA AR BRI S 4 H R — AR A 26
PRl , AR SCE TR AR BN 23 WA ARBCER ARV 5 DB A REAGAE A OB R AT, 25
BRGNS HE RO AP TS BUR SR A A B , 1S R R TR 00 T B R
RUEAEI i BE VRN GE— % , Ml A s 0 B Ny R e — A5, sl e AT AR5 00 T RDRE—
AP T R VR VA MR AR i, U A figf DR ARAS A B A AR ) AR I B8 52
RIS

— ENEGRBZF R EESOAE

N R BE 2 B S A Ty PR AR A ks £ 2 (REH ) (RFBIFINIE ) K
A B AR, ok 2 BRARAN A BT 2 PPk ) ARl RE A Y A
BB . (BAESEER BRI AS B8 35 T0 B 40 M B SO 35 Ir A AR
W RN B A, PR M3 NS T MR R B, Pk ) S
ZHMRBE I RE TS F PR A T Bk X 4% R A U A A E s (k) B,
R S B2 TN R ) SRR T A T B P37 S B T RACER S & & TPk Py
WY 35 1 P S B A ), ZEBONARACZE A, W T AT 3o 4 3 NI T i
WO, BEAT (R A G 3 SR ARk e B8 (M TR A0 G2 91, A 3 28 4 Pl ik e A ] — 8
PR TR R R, T SORRm I X HEAS RIS 2R A AR B 455 7R RI9E SE R R
AL 5 MR FERONE M AR

(— ) EBRBR S IAFPHEIT BN R F N EER

1.1988 4 E3 Rt thh v B8] iF# - T F RN IR ERLH 5H%E O

RGN AR AT LA R B BB = 52 50y 5 AT TR S S2 A R), I F A —
PP LA XS 7 025 LR, FREEW A R & R Ak, I i ik Bex R TSR,
TR RN RIEBEA A« FIRARIHA RIS, ST I0RVE, BT RIS, A
BN T AT, i B TRA . AU B2y, EARA TRIBUR] 55 148, i 2R AL
PRERAEM L) W B VR A BURE B AR YR, TASZ BT T 7 A 453K 24
W WARZRBAT HHAE LG IR RIEBE A S B A EFERL”

2.1998 S B w EM BTG RENEF (FPEAAFR) ICER. (WEX) X
TR TN S EARE AL 2 9% @

EEP, —HIEFOAE “ARERERVES AR E U2 B BF A
[FIHEATIRVE, O B AT A TR E L, M TR B Y3 A2 2y AR A TRIBCR] L

© 20 CREEARE S FUSA R URRG L Tl B R AU E LGS LIRSS ), Brbie N R LA e A RIEBEA R,
http://gongbao.court.gov.cn/Details/ac8654c97edec690a0edfb262f1 c2a.html, e J V5 IR E ] . 2023 4F 4 H 21 H.

@ (ILHBWFERR TYE AR (B ) #CER . OIngER) KTERABA iR B ER Sy IFE ), 5
e A BRI e i N R EBE AR, http://gongbao.court.gov.cn/Details/478228621014b9959bed 16de65b582.html, fiz J&i
Pilnl g a] . 2023 4F 4 H 21 H.,

104



RACE BRI G fb 28 FE A7 LA 5

55 B THRARAI F WM Gy . 58 "l A AU B PR i AR A, AN 323Uy e
VISLIAER A 2R . Ferms N REBEAE P 80 ke« I LR N2 258wl R
B RIR A B R B S SE FIBE R A, TR B R AMHC A RIRIR T8 B R T R, 34
AT HUB AT B B A Rl R vp = A ), RIBHB R A CMpaked ) SEi)s R AR 1
Py E RS 8 SRR E . LRI T ARG 2 2 AR s S ARG 298 Xy — D14
Weeee N HRERE Y E [FE PR R ) R T D S CORRYE (PR ) FUREFLIN R
h PR 2855 52 T AR 2% 53 2 A U BRAZ AL AN 2y, R e A 8 1 3 ok A 2 i e, N R Bt
TCEHERL . SR R BE N R G5 A RIS RRARA Z U , N2 87 T T S B 38 A M 2 3
IR (PERE ) AR AR, e ARG Y FH AR Z A F T SE R
AL, T % B 2N 23 107 38 1 P e, N RSB B JOAS A .

3.2004 4 2 3 TAZA RN G 5 HILF Rk bR FRRL 5% @

REH I EBE L RN G R B EIEAERUT 2 BRGNP Rz
YRR R T 29 F AL PR AVE D PO ] B 0 i v AN REE B, eI~ th S B TR
P . — N R AR A E A Gromimad (ko™ JE LA 5 (204, H
AR T BRAOAIR 29 M B b6 TR) 2 5 B9 U BRI X 55 28, Oy ] Pk A5 e
TIEN AR SR N SAREP R A L 2 A R T AR A R
SRAF TR TE S T PFP ST 058 & B IR [R5 7 A AP M ST ) 54T, B FH
A A AR AN R 9, VR 0 2 838 AR A BUR L B R B B AT A R R R R IA . AR
PUPE A B2k B A R T (LU R RIRR “PUBEF L2k A A" ) DMRECH BRI,
H AR T AR R A I 19S55, B vT LA ST A 7 o BT JC 75 2K Bh sl T4 R
PYRE AR LS o T LA, AR AR 2y A & T A0 3 UM 29 5 B9va L, o] DIAS 32 Ak Bl
MR . PSS G AP ALk s w54 Bl AR T AR I RAU T A 2 & AR TE (Ol
KAL) LAtk Z 5 AR URRI ST T ., SO ik B E . X b AR
RBEIAE , AT 255 N0 3 2 A Y, BB HERR T I BE R 5, I AR R PR
FRAGEA R EH TR T, AR AN, R B A R

TE b A B S (] P 28 B ) LA R 22 451 v i B S HRA A th v 5 P Y A8 4
AR A DA E SRV, PR A AR AR I R i 3k BE A8 4, B SRR MR DA 29 51 77 FF A mT ff
KB RPCEMANERE LA T RGP AR sl o (ks ) Jfte ]
PhEREFIR PSE BRI A B 3R AR 22 18] & A 096 [R) 24 23 FUEAB IV P2 A 55 24
23" DVEZ2 MU B4 Pk U R A2 11432 2 91 Pl [ 0 35 B 24y A 32 2 (0 2 5 iU

® (IR NS B T 5L TR B Al 5 P HE A 2k g BN ) TR B8R B B B A Rl A A B A AL
P — RIS 5 bR ), FREE PR ZE ), hitps:/www.lawtime.cn/info/minshi/fagui/2010122414955.htm , $5 J5 5 [7) i 8] «
202344 H 22 H.,

@ A RN E Rk ) 55 2 S« A RARAY A R R AT S 18] 2 A 1 A TR A Sy R AL I P A 2 24 25
ATRAMBER” ;s 55 3 45HLE . “FAIZNZrAEEMhER : (—) WS R et Bas doRalZy; (Z) RN A T4k
PR TS

105



BWEMNR G HE 2023 £ 4% 6 1

2, © AT LIS AR Z B RA T O AT IS5 . R, o A Rk B
2005 AELABASCHfiAE , S5 A Z RIZTTIA U MGE B A& R &AM S-S5 AR
A — I WHZ AR PN SCKEHER 2 Be X TR AR A A, © Z b, (RAUFE
ATE B M RAAERC Y3 NTTAL T AR IS RGBT 1 fhER 2 38, X A IR ToAL
T3 )k B FE AR AR AT HERR PR A A

(Z) ARG FMIHEENAAE

1.2004 4 2 91 TAZA TR 5] 5 09 98 5T L4538 W A5 A PRy 8] S8 e o % @

ZERPEBAE . “HET P, B w5 P HEA Bk w22 (8] AR AL
N PR AR BTN AR A IRA RS R R A PR A R Z M 112
KM Gy , R REET AR PR, A N R B A AU

22005 F F AT T Ay A FRA G IF £ B WP B R A& 8] S 42 AR F 12 2
Gk

ZEY, L E WP EFRAJEAFE (LUTEFR “WP AR SEME Tl kA
FRATF CDUFRIFR “HATT) 3T TaS ME AR (EELE AT ). 5 WP A
A LA A2 BRI [ SR 354 7 R AT S 20 W) A e [m) pl 4 dbe  22 Ji A 3 B , R 4 LA
L7 RS WP A H] . HZEAFRIRE WP A RIS RGBT N A I E L
FIRAUT R, &5 ACA FIRAH IR TCIESE I ik, WP 2RISR 5 b wl A 3¢
Oy AV AL AR PR AR E WL T . A R A FERCT UL, FE R VA B e “WP 2
Al SR A BARTE GARE G R 28 ik 43k (IR A HXT WP Al 5 A RIA Y
W1 RS ASRELIR WP ] [R] i S Rifs 958wl B FERL . -ee e FAL S I I S
B SEBORBERT” 5, e NRIEBELL “ARZE Tk WP Aw] Fik LA R 53 A A
PSS RHRAL, A WA SE A R BREA TR, 35 A R EACH TR T, B WP A H]
X 7 AR F RIS 96 28 R AL AR BRI L B L RMR AL Z R I IAE “WP A H]
HEARIZER CAELERT ) B8 A M ALZ MBI R A S h
=7 N Z A B IE R AL Gy, TS A R S F AR LN He 5 [6) 20 3 B ik A AL
(ke AN SIS e A I VERrE T T N AR Y v & N 1 vd T /A A R S
PERE L PR R FE 5K

® (i E EBRZ TR 5 2 DL S AR ) 2015 ARREE 3 SoME . 2RI (—) (ERZE SR gAYy
FE S IR P AR T AV 2855 R 5 AP s (USRI 2 DL 2 PPl ) 2022 4FRRES 1 40 “(—) dbae
M Z s (LURRR ARG ) RAEhEACSUECH W P45 TR 3R R AFHAZH 202 8] K AR £ TR 2
Y FHADI P= A 25 M I M pLAG 46

® e AR 2005 4F 12 HEPER) R R EEW MRS i TAESIAEE ) 565 7 4008 “WAME A TR Y

Fe NZIRVETT 1A A ML 2458 1 DR A [ 2R 9 5 5 Tl A 0 — D) 4 a0 e s ey =Xk, I ik X = A

TEZETTFBA T4 TRl A vh & A A A 23 LI ARy e ) N B BE AR IR VA 1, N RIRBE N A A 5ERL”

[FIHE @

feE NREERBE (2005 ) RIUAFES 16 SRFH . S0 http:/fgex bjcourt.gov.cn:4601/law?fn=cas011s657.txt&truetag=

1& titles=&contents=&dbt=case , fiz 7 Vi [M] i [E] : 2023 4F 4 H 22 H .

@ Q

106



RACE BRI G fb 28 FE A7 LA 5

3.2018 4% E iR if PA2IEA A R FTAL AN 8] SHE A BB AR TS 5% ©

TEIZZE R, 7% [ 50 A K e LA A B BRI A RS 7] i B 22, Ja R L g 547
S B s FIE S AR R , S BT RE RSN AR B A YR A . — 3 R AT
g NRIEBEIA N, B C BALECSS Fr 5 21 ) (B Pk HLEE A BB HLAR 0 RS H1 Y
ISEVEERR ) TR AT O Y N R 2 A RO 32 R B 2 PR A TR, IR [ [
SRR © FE —H P, 2R A m RN R B AR S 20 [ i L S 1) B A MUK
s 1T HBBCEE M A UE S5 5 BRI TE AR 24 2 Z2 0 , W86 1 s A Ry B WA ML R s JReAR ¢
NN A B RE N R B a7 0 © i 5 O RO T H S i B B AL s 1B 5 Tl
JREEE P AN R R RN IR ] T % B 0 iR o e s P e o, e N Rk
BEAE Wk FE DRI 2 R T WLARAE B HE 6522 5 Br BT A0 | A, L RIA I | A%
JREEE T 5 A (A AR U 238 PRI PRk 20, I AR AR RV, 1 [ 5 i 2R X I
M )GRHEWTAE, 4 (2019) = R 340 545 ESCHIRIAE , PEIES: | PH 20O
oyl IEHLER B IHLAR A LR AN, B AR LB I FIRIA S, R #E A
72 ELPABLIAR 9 2 W) T AR 0 A3 24 2 I — 4 FH PR P E 25 PO 5806w R AILER AT T
AN TRART I ] i 1) S AARAN 25 3 A, e 2 A ] 7 9 ol e ) P P

42020 FH B HL (5N ) ARG S5 PR £ E ARG 542 FH AR
FoGHEC

TEIZE R, A2 (TR ) AIRAF L “BAMRAZ [l 17 B I, 1
BB ARAN 45 3 AR S [) — ), BB AR A0 A9 2 R — TR ™= A, PRt ded SR ELA L R] A
INEREY, JB FAEILEIRIAT S, Mk sk B AL RR A A 4 JE T B FERIA I
FIREBERDCEZ AR CARTYRE” B B ERIA — IR R L X e AR
Beihad . “IEMVRANA Ly IR RIE F b BILFRIA o -oeeee KT FERA 45 1 25 )8 T
WAEIL AR R B IR K, RIRIE TSR HURE O L AR AN S 8 e e e A b B2 3L [
U, Bt Z AR, - TEASKE Hb B R R R DL T, BRAE S BOMR AN S2E T
IO MR AT B SRR T R, FEAR AL Z VR B S RIA R T FP AT RS 1T LA SR AL B
AT 53 2 fo woeeee BEVRRAUT R AT AFEVRVA AR P IE AR h A AR B -eeeee H
A RS, E RFFIATEIUE TUEAH EVEIE TCI ST IE R BGE = A S IRIA %
ZIFUA I, RIL, IR A0 5 R RAA T R AH DG 1) F2 AR 43R AE Sy L ) g 25 S e
A e B RAER 52 AE RBUT N, SRR AT A AEUFA AR AL B T v 433l
AR AT A A BETE R URIA TR A R S sA 2 (=24 7

e AN RIERE (2020) ROH 2391 S REFHE 15,

A R R R RS (2018) = 01 Ry 84 B RFEHE .
SHBARFNEERE (2020) mEZK 250 SRFE#HE.

fem NGB (2020 ) Sk HIRZE 1360 55 8 1.

®6e 6

107



BWEMNR G HE 2023 £ 4% 6 1

52021 8 2A L FEHA CGRIN) K FEERARNIFRRITELHE O

TR T NFA ER SRS E AR R AFNG, WL T e E A PE
WA (B PR BRA T R B RS T SIS P RIE ST N AT
1T (EER SRR WIS G ), F RIS Bk ae e A, i 32 D& AL
HA= Ty FEE AU A IR R AR, Bk HAAE R T ESE R T N . — LR
DL B 2 B RACR 28R LA [RIVE R iR AL mt, - AR FRREGRM Sy, e
AR 2y T R SR, TR 295 iR A R AR RN i N RIEBEAL B, JR] £ 35
o7 [ R MLA R Ak . 8] R 38 AT ka7 A7 Il FR AR 43 e /) Rk 8 m) =5k ke
AR TE " W EBE i — e IR 3 NBTT6 [ 55 ik i, 758 Bz iz
ARG, 52T AR, I 3R T — 8 B .

e FIR LA BB 0 AR =2 U SRS 21T T s, Hizx fp
B UITAE ) & AR ARACR S AE B 5L A RS O . R0 1 rh Ik BE R R R IT
SEAPER RSO N B RA G BRI BE S s . FEZR M 4 vh R BE R AR ER B AT LA A
IrEVREREOOVERT . A0 2 A2 3 Al PR T B A a] Ak B 2 g
BB S ABAPH AR al— 48 T 1R B A L sl 4l ], i (o 2 = AT AN 2135
o3 5 N B R ER M 20 A AR WA SR PR, DU 0 il (R I hR
FEERONE TEB N E I G —, Hal o 35 AFER P i sk R Wl LR
X FEZE RIEATFE YR P BRI IR

— EEEENEREENEHEETUAERHRE

TR , BB A R R R 1 BRI AEAEAT AT Rk 5 BOA i A R TP AR RE PR 55—
B R RR MRS B AE DL AR AR AEAS S P AP AEAHE . (BAER] A 2 B
RN (EIR R A ENE R T, S A HAR B R R, SR RAT Bk BB AN 2R 7R R
T2, A FORHERUE Mokt 2 LS SEBR AT OT ORISR, )RV B AP EAN
[l A 21 , BN R AF R R R R A FE A E L R i — A5 ik BRI AR A A
AL 5 BRI, PP PR B 1 B E b, DL SARAUAS B 54 5 a2k
(65 [ Z TR SC IR I 1) A2 2 Pk AR A VRIA 5 AP A AR R0 E RO ME S . (H
S oA AR A B E WA , AT LR B LERCH S5 M7 I8 B IR R AE T 5
FERONE I ARS8 R TEH LR FRE A BN A, DA RE AR B0 ek L A ) 1
OUT , DUHA A E AR e o (ELIBL 1) A SIA R R SO RIS L e B A, A 7P 2 T3
ZER AR EL G . I, MUBRIE B VR ia -5 BT SC AL SE A BB i i I LE B Y
18 S HER A1, 2 RSB RO RE A 1

@ Abath SRR (2021) 5IRZ 352 S REHED.

108



RACE BRI G fb 28 FE A7 LA 5

(—) ENERGE—RERIFREENKRTE: DELRIFIREIE

BN AR SR RIRE T o351 e L RHRACHIE IR xFt, ] Rkt )
BT — AT AK O RCRFRAE ) H A =5 O f BRI AHE . REETHE
R A TR IE (B Ak T S R SRR AN R AR A PPk 8 S 3R [R] R
VA, IR AR AR I R BORE e b AR DAL [ AR A B0 SR Sy iy, — 8% — Sy SRR
&L, AFEPE S, AR B IR HAR A SR RO AR o BRI D R Py AL, A
SE P ZR AN A5 SEARTE B L RMRAS ™ A B4 i 2 B 5 R OCHK . il— DRI 2T
F L R AL, AR FEPOAE 1 R 25 AU N R A E ERAUERE Y J7 10 %
JEIZARAG AR A L R, BI Al FIWT AR P 25l LAl b 20 7E Bl S8 1F B 32 Bl
PR, A H s ZERE I URVA B RALER A, A REAE RIEAT 0 P N Z (81488 T &k
WEHTEIL T ARG — Ik BEVRA B T

H D A2 KRl 2R B2 M TR ) [ 52, a0 B [ R0/ R R R B2 PR 2 5 Rk 3R
MRLE — kAR . AERRIRE R, FAIREBOE A R PR L RITRA MR T “URkE
RN WA S5 FH L 2 5 WA A T, B INZ BT BRI © IR
BE AR RA S 5 AL W 3T A L BEX 2 RRA S 5 NG — 1 iR e R g™
3 SO E AL RIYRI , AR S U RVA IR R e A A v b A A e AL )RR B
FLE S EILRIRIA . @ J5 o I AVE T S RIG R S SR AL R IA Y, — o AR
i LIRS 5E RIS 5] O E TR FRM SO 1 E L R Y
— 7l R EOE A E L R AR A E L R RA s ZEFR L © P
A A E L FIUR TR 0 AR A SC R RS B N A T B R EAE [FRIA 73
RIS IR By b BESE R URIR T A PRI PR R B b B R RIR 0 38 2 Sl R 1
[ A7 Wb BERVA AR [ AT A6 BRI, BT 2R MRS 5 FH L BT, DLSE R A
RS, ESURIA PR B BB AURAT SE R 5 5 AN ZOR R RA 2 5 F LR gt
11 AHZORVRASR BRSO Z A B L FRA S 5 H R L F Y. @ 9 RIE R
FE[E) YRV i 2 S I RV R R 2 A B, LA S N ] o R I s 23
RIVRIR, AREHRUE VRN S5 8 A — A TRl — IR0 iy, iR 2 58 b,
VO BE AT B A T 3B, A3 R DR VA 2 5 38, Ik B A0 ke i, @ S (I

(e NRILANE R ) 55 168 4080 : “ AL LG RISERiRAAT A L i b AT 1, 7 Sk H A 54T
Crpte NRALFNE R FRATEL ) 56 53 S0 . MF A — sl 0 AL JCURABR IS IL R 0, s R ARITY
Sl —FhZE R BEA R T LA IR B R2 1 e A SR 0 o SRR

A BUEA  (REURIATEFFERE ), 1R AR 2005 4R, 55 184 T,

WA « CHERIVFIA T RERFSY ), LI 5038 K2 A 2010 4FRR 55 12 T,

WA s R IE SCREE ), R AT 2010 4FRR, 565 98 1L,

(48] Bk - seB b s (R R R RIATREE S 5055 ), XIDLE PF AT IR 2000 4R, 5 273-293 3,

PR (R RIS R B R VRIATE ), v B kL 2000 4FRR, 26 12-13 T,

2 Wi dE s : (6 E R RIS S RFVFAET ), o EAS AL 2001 4FRR, 55 44-46 11,

e ©

109



BWEMNR G HE 2023 £ 4% 6 1

FEFRIARLIN ) 55 19 4% @ RIS 20 2% ©@ S35 HLE T 25 AR &R 5 Y LS
I EERI N 2

T B, AR 2R TR 2 RR S 5 AL Rl T [Rl—RiA SR I
JEO ELESR AR JLF-58 2 —200, B A0 AR IR0 3 SR AR A 457
w B IRIA S5 N R BRI RORINE 2 5RR 55 AR HETEE, 82 57F
Vi S5 NRASTCIE A F ARSI R BT 72 09 55 SR 00 T, IR iYL [RAOMCFIAL[R] S 55
ANA WAAAESINRVS o @ A v A RIS, SRS 2L R 20 i 23 [ )
VG ESE L VR . © ARG A 2 BEYRIA R A SR ZARA S 5 AL HE T
[l — VR S0 A0 L IR VAN D0 th IR AT BAA LA , S A9 5T AR 1 VEDIEIR
MR b 228 SR B HE A —BUARMREBRIL D NG IR RSk Ak 73 e s B2
Gy RIEA W77 52 (R FH Y o X8 HAE RIS L RIRIR , Jo— AR A 0 2L R
VR, L RIPS A4 AR A 2R T EA T A AL [RIURIR o PR 5 b — R R s B[RRI, 2o
T BLAE A 45 24 Rk SR AR DN ER N Rk B e S P Ll A S IR RIS, HRR 24
)07 Al AT AL R B @ L RIR SO IRIA R S BRI TR Z R, AR AT
W ILRRA o AEX AR LRI VRVA H, RIEAE AR AR 3 5 L R VRIA B A I A] 55 2
s IS N VA SR 1 NG R L S A0 IBIE 4 ON E2 P E S E Rl ERPN e ot Bs L
e ALESERINING S8

(Z) ENEGRMREEOKRE: MPRBEUEXER “FFFhE” FE

TG BRSNS RS R ) L [RTA R oA S S A Y o A A LS AR by
WYEEA 2 1, A2 3 AR BAL @ ([ (i ) RS LAy 2T 7 A
B, RS T LA RAG D7 AR 1o 0T A7 07 X, (H B 59 AP 3 8 R R S Y ),
A UL A ERE AR AR AT A BRI AT 2 o N U] o @ 3 s B8O 1e e
SEZRAE R AT AT 5K (HARAT BARSE L, AN BE LA S S5 Y R 00 sh A G E 5

@ S (HIPRIFVRAFIN ) 55 19 ZMaz: “Fe FHIEHL T - DR S SR : 1. W05 i T b Ay dole s v ik
ESINURA R Y A G FISE AR 5 2. WX IRIA IR GA FE S 2 AnSRAE A iR A B0 B A AL Bk 45 3
WFAEHL : A OGS A SR i T 5 R ESCR  HE S MVRIA T A S P sl B E 44 . 16
RIS R WA AT A SR IEBER LURBU NS INVFIA . 86 T T S 32 1 2 8O
FEER Y, 1T LMGZ RIS FPHERR

@ E (PIRRFUFARIN ) 25 20 S I, TR XA B 1 G T A A VRIA TSR AU 3 T R — 1458 ) ol

HHEGEZE Gy s AT PR 1 5 FL 2 AU AT AR T SR (4 i B JE—JL [ i i el e sl 7 3241

S U BT IR A5 A i T B L 5 S R AR

SRS L CIE SRR P ST . URIRURIATT LA ), bl A RS ZE A L 2020 4R, 58 30-32 1T,

SRS (BRIPRIGE : REFURIATRIFIEHE 1B IR St 2330 01 ), ¥ ARt 2020 4RR7, 55 102 1T,

e FYRILBE 1986 4F-7E Zambia Steel v. Clark Eaton & HHiA S MU A4S I X Fe B R (R 2 2 = ARl

DB Y S (O b EuR Ll 1Y s WA RYARE: S iEu B DS LTI E S N S s R LA S BN e e v

TSN, SOCE BRI B HE WA E MR SR DR MU & < X BRI

P B FIE B S DU . CRAF I AR DML 18 i DSOS AR B T2 AR Bl S ), 3 (AR k)

2000 4FE5 130,55 29 T,

@ S CREMPES AR, B R 2001 4ERR, 2 73 T,

® 6 e

110



RACE BRI G fb 28 FE A7 LA 5

P2 BEATAR TR RS R . @ DRI , AR P I SCRH S M L ) A e b R A S, — B
FEAERNARBLELER I3 25 3 NS B AR I 00, AN RE L S IR AR 2 5 h i o) 2 3
N2 B PRI R 5 [RIAR 5, ST P S BRI AR X , DA A A A A ] 24
RREE (WA 255 ) MR A HARRATT

RIS PE YA I REBR ) T pP S5 EARAEH, R R O T —
W74k P A ARG 55 20 5 45 A IR FR ] St AR S B MBS h — ELAF A ST AR
B =N BE TP A DR 22— 0@ T, 2 A v e R v o JC P S S
nl o TG Y M 55 5 RCE R 2/ AT R RE DAL A AR LA k)
IR RO CHAEAT M CRHIENT . FE AR A R BOR R = A
il B2 B4 S P BERIAR B — e o AL s AR AT B 1Y L PR PP P I AIE 75 4R 52 25
X7 G N Z ) HHHEAT 0 Ry Z S A I ARy v o © RIHTE SR b RS
A A VIR R Pt A WS AR 2 P A FIRCR N ZR A T 28, (R v [ i 2k
RSB AT — B AN EESL PR — A BERTCR AR bR i ik . IR [
ThEREEA RTERBOL AR = A BER TS BUT , 7EAb B Y S SRl -5 Rl s 1 i
PP IS I BUICE TR AN AT o (EREE S5 AT SE AR PSR 20 PN 732
5290k , MO 2 55 G RIS sl I 1T 57 B[R] i 8527 Az 1A 22 b S B A BRI i 21 AP ST
LRI L R R AEAS SO S I RAN G 5 205 A 9 A B0, APt = Al BEEAE X
TEBEVRIA GBS AT TG th oS RS R 2 RAFABIE L. © BT, E&A M EE (fi
2 PRI D6 R ) S B SO |, Fe VRSB B MU S A IR AR T
o PEEFER LUREABESAE—BILFERAE o S 1IN N Z 8265 T
I P ENITY S U E YN RSN R R R P REs AR

SRS AR = N E -5 AR B SC IA AR A H A TR A A R TR B PR —
AR AR TR BRI S AT AR A0 AU AL, © iR P R B 4 ] phe et
HFIT T AR IR AR TR R A (R AL) wtte 2

®

Z LA (PR P SOR B BE ORI R AR LR R 250 ARORI R ORI ), R B Rk 2012 4R Rz, 5
44-46 1T,

ZULTERE (AR = AFRTHE AR BE AR 5 5035 ), 30 CHEARBOE 244 ) 2021 457 3 99,55 133 1.,

Z LB : CEPRRT S EEE = B LU g ), R A RGR A 2008 4RI, 26 122 5T,

SRR : (PR T I 5T S5 T RS RIS 55 T i 8% ), RUIE B Ukt 2014 4R Mz, 58 99 B,

CFr 22 RFRIATRIL ) 55 1045 ZRAUE T =R = A MmOl . — R4 = A5 B 7 s A A R 1, w)
PLAAT LR E RS 500, g —Jr M3 A8 = AR, T LI = A S 500, =20 = AR S
PRSI BN T AS 5 08 76 ER=FEL T, — BB E = A S 5 8T S = A
B R P 10— 07 23 N 1998 4F (LRI Rl L) ooy Sl ity o B iy — 5 2 30 ] AR
SO SRR L5 = Or T DL SR I AR o PR A — B A AR I A T FLUESER S A
FBTIA B 2 S AEAT — Oy kb SRR CBRIRURIATR P HLIN ) FIA 28 17 i e T55 = A S i
BIE . TBEZE Y5 CR B RIRIGEA RIS TRAZ A ), 80 (08 ) 2007 4F55 2 91,56 158 1.
BEE Y5 : QBB EIGES R MR SRR Z P RRIR ), 8 GEFHE ) 2007 455 2 197,55 158-159 11,

Dasser F, “Soft law” in International Commercial Arbitration, the Pocket Books of the Hague Academy of International Law,
2010, p.44.

®e 6 ®

®®

111



BWEMNR G HE 2023 £ 4% 6 1

JA T B ] A 250 2 B R 00 S 9 ki A D O ok — D ) 5 A ke ok 1 5 e, 2
U RCR A —E R PR BERIA 5 MR Z ] C R 0 © YR BE e X ik
PRSI 8N AR AE PP R RO E SR AR TP 50, =5 23hd A 2 /Y
WARGHAT IR , HARF RPN IASE ) A R TR S R J7 Il 3k A Tk . Bildnse
I V25 B 30 LR AE 22> S 5] o A 24 I 415 o A B L ) AP 368 2 0 e Y R ) DA 5 SR s
25 R TR S0 @ R G CRFRIATEIL ) HUE , — BRI Sk A7 e HL
ARANESGIE YRR PRSI ICRL GO0 T, 1 Bt I AR 4 %5 E 45 iR S8 i i) 22 Ao
TR DR AR TP RO, VR B KA A A AN R R R R e AR Y
PR PR T TR AR R P SR Rk RSN . R, AR RSO B A A R R R
WERYHTSE T , BURLE A2 PR S BRIl S A 24, RIBRAE R A n] HoAy
R, SUHESh 5 3SR P EE G i AR T Ok EAT . AR TR AR
—IEAEN AR nlRin AT RR” IR RSN BEREAT LUE IR, nT U
RANE M RO ERIHIEZ —

= EREHEERCUAERBEEY

22 o CA SRR AFVR RS PR PO E SERR AL 00T, 45 0 R G i
FUERTE AT S50 B, AHE LS5, AR SR R AU AT 1 B4 B S0 2 Ol A S A
AR “ DI SO, DOAAHELE” pll, BARIEIE, iR NSO BAT,
LAEERISE A R AT 3, ARG S/ AT, 2 A S AR e i BRI E A2

(—) RERBEOBFIDBERE

MARSCE T LA LR S m] LU RV B £ A E 5 & TRAHSE YR ALY
A LATEA A R AR PR A O T I8 T A8 s (AR ARA S A A ) AT 5 R A
NEPIHEARFR SIS . RORIFEFEA R R R TER A S oo BRI R 975 B
AT it R A TR 1 5 5 A RE AR S TE A BRI ) , sl A i T B — R ST
FRERL, MBI FERONE W th IR — B O , 28 TE B AR A H R 432 5
NZITSE T AR S 61 o 56T PR BRI BIE , PR TG R AR A8 ik
PR BLAY FA A O B[R] e BN AE AR R R A2 5 . PR, BRI T o2 ik
FOR R IL RNV AR R FISALPE . AN RIFTE LB 5 , 25538 M LAY
AR—FB I3 B SALAE 2 ) ik Bre bt AR REACR I, sk LA B 222858 1 PR pipisd, HoAN
Ji ity 2 ] A 2 IO BE AR AR B . 7 H R R AU LR A2 ] P AP T A R R 28

3 Nottage L, Tang R, Dreosti J the ACICA Arbitration Rules 2021: Advancing Australia’s Pro-Arbitration Culture, Journal of
International Arbitration, 2021, Vol.38:6, p.775.

Mitsubishi Motors Corporation v. Soler Chrysler-Plymouth, Inc. United States Supreme Court, 473 U.S. 614 (1985).

@D Francois Perret, Parallel Actions Pending Beforean Arbitral Tribunal and a State Court, the Solution under Swiss Law,
Arbitration International, 2000, Vol.16:3, p.333.

112



RACE BRI G fb 28 FE A7 LA 5

F AR AT B RS I P R ST A, IR S8 ] e WedIv o0 o il
BRI URA R BT

RS SRS 51 e, B A YR B A SRR AU s ZEL[RRIR , D IHORE 42 4 I —JF:
WO URIA SEAF AT BRI 01 5 WAEBEIAE W IL AU T AR s 2L R IR,
AIAEVRIR 5RO 7 AL B )55 A B E R IR R AT, A5 e A
IR B FIRVA RIS NN, BIOWARGE SP R IS A A PR T A P SR S i )5~ 2 —
e SR Epi 7 (R b TR MR R R P E N LG s LiPS e o TR &
A TSR R AR R AR MR 2 AVRIE IR BEVRIA BRI R AR
ARGHEFANNBEEIIR . B MR BIEE TIEBEIRR MR FERL, (R ups
FOFREATIR o R LI AR AN SO RO R L SEBR s b, 28 A “HE” TR
J7 SR A L A 2 S N SO R Al BEAS PR G SR 401, VR A7 AR A A
ARG E A A R X R B IR0 T SRR N R PR B 5 B O
U AR SF R S i (AR FE R A — 2L, 6 53 A JCIE R SO R 1 7
A EIER B . A REBONE RJEUE — D HA SN IE RS0, BRI T 2
PR , 2 M AR S 2 3N DL A S A RIE A . AR RIS R A il
R TE 5 Dt 22 5 24 =\ S SKASUM IS 57— Ik 1) e A e A, AR e RS 1B [R] S A R A
PR EA 8 SRR o L H AT R MR BONE T2, TE A A
TR MR A UL, TN J0 e S S AR BEI B B A SE A T DA R RO E AT O i
i, et O A AN E PR EA T IR, AR B SR 58 A A5 A ) R 4 AR
ZERX — IR G —IA AL

(Z) EMREREXRRFIARXE

TERBEGAFIURIA -5 FEAE R E IR T, A W R I B2 H B G H 2
— 35, XFRIR R R FEAE BA SRR R . FI0AE WA AR RAUT N R
BT AT LA B ARAA T H e A5 5 S0 5 Rl A IR, I (5] i I S8 9 AP DM 24 5 1Y
U N AR G IR ARG, Rl B ARAE A AN R A
ZREAR RN, TREAAAEZ RS TR SC AR, PR 4 ) LA S A B B R A, B e
IOE I ARAN 5 TR B IE TGRSR I B . 00 2 N8 58 M Ty
WV RGN, T EARALER SAEAE 58 PR B & RARSC B B RS R R
TR BT 5E B A BUR PG, W 2 S F A R R 50 M5 TR G AR A A v ik
AT BAASFW o

(=) BB ERYEXERIFIRANRGREERIFIAERE

Hh i RFVRIRIE IR B SOUE X 0 [ A7 A6 BRI SOl ZLRR I RN N 7, A
AT ST IRAE A RRE AR RUE T A 2 ZRA R R O Seik B ILRNRAGHT IR
THAFTHE, ® 2 F AT BEREXHAN AT IR R Rl 7 B, (AAERA T T, 3t

Crp B NI R ) 48 168-1172 4.

113



BWEMNR G HE 2023 £ 4% 6 1

[RMRAL Z R AEAERE AR T B ZERIRIA KL BE . 7R IUAT SR B AN AR ek
R IL RN RAL AR E AT JE WTR B T, S ik B — ekt L R RAA AR 2 3L ]
YRR IFEIR Y “Btle” 7R B0 LR AT SR W AR SR i 3B 0 B K
HARCR: HaB oA LRt o Sk A B AR A S T3 s 2L RIRA 9 25 N, 32 ]
ey ESNEIESEIPA R SISEN U A 23 PN A R (S ON =2 E UL i A TR L E S AR S
SRR RISMEIE R E ST I A A D Z L FRIR o

Hh ] R SR VA TE A A0 B L [RIR A AL SR AR IS 151 47 o ZEE [RIR ) A IR i1,
VLRI PSS AR R A e ZLRIURIR T DR 5 s & O F 75 B
fift, I CREFIRIE ) B+ =5 H—a—TIusk, (mmAREERTEREA
ENEESAIESIERE (VISP s MNP SWUDIE OF i pe 5o AN 5 i WA SOUIL M SRS LS EP S
T RSLFEVRA BRI RIRE AT THLE o (HEE R, JEFERA RS S P2 i ik
HRLERYZEH B RT PRI I 7 A A B [RRIAT BT X A S AL R L 2
AR, SR SRk g CIERMRAC AR LAY CSERIYRIAT AEAEAHEIRIE
Y E SRR N A b ZIEFIRA I, I fE AR AT, HoE ER 2%
A PR , 8 Q0 w1k BRSNS R VARCR [RS8 DA A I SE AR T HE A (R
5555 b SN2 ZAMRAL G A, Z T LA BRSA S A A B T BN 2 = S AR
L, AH R 2 SRR VA g URin s AN E A — B IE B RO X S P R BE T
VAT [T b BRI BB AN SE , A 232 5 A FASCRYARE R R Z 0, AR A A
AP REBONESS I . X SEPr BT 1 ILRIRAT B A LSS S JUARATR I PR Z
I EH ) RS B 25 I8 [T A SE [RRIA TG A (B 5 B AT, #0 AL 70 58 B o Pl A 52 4
BRI . B I RIURIA N Lk AR & F AR T vl S 0t A R A AR
P BN RPN IE A BEA  ZEE R, JE A E A B e — BT R RAN S
PFSEHEAE R A Rt . ey J [T A7 e ZEE IR PR 232 = N2 (B RV T 57 1 ik
SR, LA BE SRR 1 1 32 RN T 2 B o8 0 DR PR R AR A A A A 1L
I PR AL BE VR IR 5 AASK IS A e B R R 545 4 55 TR, O nDR AR SRR
EE VNV Eis SR SIS R

(M) EAHFS ZFBERATER “BF ThE” REURHMRERE

TERBGIFV 1, S8 IR ALAT A I AN A IR B8 A i ZEIL RV , vl BEAS B AT HF
SR LR o Bl L RIVRIA T B 2R I E— N RA TR T, R R AR
N T AT FENE IR GESR FERCR o IE AR B SR TS JCTE SR ik [ A R
VR SR PRI EALE | 2 10 I [R]DV fill BEA AN B A 3 SR AR PP 2l FH B0 BT S Ml 70 24 =
NZIERTSE AR, AR AR TR T, 32 e 7 LA ) TR bl A Ak ) 7
(] R PR PN AT, O 780 B H S R R SR 8 AR . RLRTSCS AR RYIIE
I7 MERRIR S R 1], 05T NI SE— K i A ISR 1% B A ml S A R 2 k7 )it
1R 55 3R B AL 5y AR AE o R R AR MU M 23 A 31, 2% W JBet T ik, #5058 A2
T SR A R S5 A R L BAIESR A R NSRRI A G .

114



RACE BRI G fb 28 FE A7 LA 5

A /NN e A e R L S A T S NS B Z /A | D DX G T /N el L1 B 9 WG
B AREUETR R R AS B A BTN T 0%, BB AN SR E I 1% SN E
AR AR EUR VA S AR AR AT LU o AR AR T s, Bzt sh 52
PHEERRL ) PR RE RS , 76 3508 MRS R Tl P o aod Ao 8 7 AR B33

(EASIE R, B SCER G235l B TN A BERIR , RIPRE A I AVRIRTE
FIINSE G885 ) 6 2 PR RS, BIVRE 238 AR B IR o], BEOR G i sk BEPT A58
11, LI T 2 5 A R sl PR A SEPRes B ik Be A P o 32 2, T 5k 2
SRBERT T AR [ AR 0 , X R LR N AR A IR A D IL . RN R
SR A LRI R Sl AR A T3 D0 o 1o R iy 2 OS2 i R
AETR AHK TFAN R B AT B A2 52 PR AMEAN G o X T AT 4R 70 1038 3l 20
A, S H X TATE MR P S B A BOE PR IR AR . AR AEH B R, I 8
EE YNV PSRN E i XN BN I N ek YNE ey E i il ves t UN G E SR L
EEARAEAIFARTT S AR BB AR vk e BN K AR DT, 07 24 5 N AR R 3 52
HUERE N Z 8] ARAL AL

(F) R ERBE G RPN AR B MY K IEAE

R BRI 29 3R T3 15 2 S ] R R — A B 3 1o =15 2l 55 kS e AN W7 2 e i s
ZIWATHE R, BARMPE A" A RE NG R AR AT Hh A HALE 1Y SR (ER T
BT R B S R e B A R RE SR, PP R R Y sk i B 2 A
TEARR  WETE W ST AP B — MR AP A SRR @ IR I R R A A R
T Tl VR W S AR Z AT S R DR B R SRR AL, TR 4T 5 IE SR
BB Gy gt DR i AT M A JRR T 22, S AR SR T i (e ALl AL iy BE
TEMCH 5T, AR S AT I 7 AT AR EHEZR AT DIRS . #E A B IE S50 622
R SE RS PR RE R i aim il AP i B , BEORUESR B AL A% S2 A7k B
Pir2 B A 25, B8 4Rt ) 07 A B A I8 @ i i RO A v IR SR BE
AT T E PRAC AR IS HE B PG T, FE T N A T 3 10 P B8 LA
Lerb B AP A ABESMEGEATAE Y B9RE SMIESR 21 G PR 00 SE PRt sR Il 5, ANk M TE 24
AT FP LR VAL AR A P2 SRV A HEZR R I 0 PR BB sk R TR A g 21

g5 b RAGEAF BRI B PR R , I DUMRA SR SR A W Ot K BB S A
PR Z VRIS SE TR Z U, FRE T AR B A AR T AR T IE . A
S o i L SR DA T A e L )RR S B AR AL R N A AR , 45 A ATl
BRI HE 5 5 K A S FREBTIR I IE A B2 SRR SE N (LB SR O A B % IR &R
PSS 3 I REBUNE FEAE

P WS R RIA RS & AT O TRIEF R IES A Tl AP s 3 00 ), b EE S B A 2R 5143, hitpr//www.
csre.gov.cn/csre/c100028/c1492452/content.shtml, figJ5 D5 A E] « 2023 4 4 H 24 H

FFEE: (W75 7835 P EE TR AP AL ) AR 20 AT —— LA TE [EIE S5 b BLa 4 & e S ), 8 (k2238 ds )
2015 4755 2 #1,50 115-116 UL,

115



BWEMNR G HE 2023 £ 4% 6 1

M. it

RAEAFHRIRR SRR FEROAE , i — D F 2L G RS &, 4584
AR S AT R AN (B W 5 B AR E Y IRl SRR R A AR 2 B R A
A7RIEHE 51 S, WA RS> e R BUALE A E AP 5 | AR il o i 2
IRV i AR B BRI PR = AR S AR TR RS RiA -5
B RBCEE B WA , P U EL R A T e A9 Pk A S U A (L o [T U1 2
Seerh, AT AR S REBGAE B BRI A LE SR DI SO ARG | DLk
HOMMESE” B = BOET Nk, WA MRS AT, LI B SRR U AL i [ 23
RIVRIAE L BE RE T — BT 2 B PF Y 70, A5 T ] R L 1) (1A b BETRIA S
PR BRI E B FFE T IR Z VR A AT IR0 (et S5 A 22 [a] fhk
RS AR RSO R, ELAS IR B DR A7 5 i ] B A TR RR VA Bt Ak , S BRI
SRR AP A S0 T e sE d i, nlsdTans i ile 5 B
PEAA D0 143 R 5 T R SR, D i R REAT A = B I IR R, T REAE A
FERCARE 152 B P B a2 SR T A5 vk B RO 22 1), e PRz 2@ 1] R &
TE7 “thaigmy” AR5 R R AL BEVRA PR RS AL P B0 “PIAE” 1
JUE IS , 77 REHE SR IEBEURIA R EAE AR e S S Ak BRI EFI A T

Abstract: With the increasingly complex and innovative content of economic and social
commercial activities, disputes arising from commercial activities among parties have also
emerged beyond the scope of contracts such as infringement. Despite the existence of a large
number of public cases for reference, most of them are unable to provide a standard answer
in line with the logic of law and practice due to problems such as ambiguous conclusions and
a lack of logical and legal grounds for reasoning. On the whole, the cases show a change of
attitude from disapproval to acceptance of the determination of arbitration jurisdiction in tort
cases by the relevant subjects. However, the problem of unclear recognition of arbitration
jurisdiction still exists in multi-person infringement cases. The determination of jurisdiction
cannot be separated from the clear identification and sorting out of traditional litigation and
arbitration related theories. The core content and value orientation of necessary joint litigation
are the basis for determining whether the court can jurisdiction multiple infringement cases
under the same case. The relativity of the arbitration agreement and the principle of "pro-
arbitration" will lead the jurisdiction of several person infringement cases to arbitration. The
issue of whether infringement cases should be governed by litigation or arbitration should be
based on the investigation of infringement facts. Then, it should be clarified that the case is an
inherent necessary joint action that cannot be divided or a divisible action is a diversion point.
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Finally, the determination should be based on the scope of the arbitration agreement and the
path of the “pro-arbitration” principle.

Keywords: several person infringement cases; inherently necessary litigation;
jurisdiction determination; pro-arbitration
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Id, at para.128.
Id, at para.123.
AR - R PRBCF A AR P BT ), 4 (UL ) 2011 4545 5 401,56 128 0L,

@06 e
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Sl e e el S P R € 9 S SN A S AT I DO Kl A ae P LI B NE 2 & 4
PRI, “FF A ARIE R ER . FEEPREE FATEA IS A ARIEE
D" BORE, AN 508 JOU R I — A S5, R PR o iR e 228 LA [ B
T ) — PR TR I DU X 5 0 38 A T 2B St R AR 8 A i FH 8 2 S U P i A

(—) ERREELRY

] PRAs 9 A5 20 2 VR B 0T 8 5 AR 3E [ (R0 s AR 55 d B . |
PR 5520 “FFPEAGE EAEE” BRI =0 Fr X )], 2RI, K EE
PREeos R A HAHE T “fP A Rl EVA A MER, #R4r EI PR o R A S e X
oI TR ARIEETREE” MYEOR, B E—JE A= SGA R R EE S 1455 1 3l
FRE . B IRAT— 45 2 [ B B LT ARV AT RS A 7= L © FEax S PRast vt 4%
AZF, TR0 IR E A2 M A PR LI i i e vl LI . 56
FKRREPRERAMEIE T “NERERE" WK, XFMELT, B ERANZ S
TEBTEE LR M A ) PG R IE A" ROk, b, far = —3E R 4k
ERGH P TP 2 2 2RI s G2 — 7 N AF LR B I A HEZR N A4 55— 45 20 7 [ IR
FEHIRE B0, DR HE T B . 46 20—y TEA Tl H L A s R AU AT T
BE—24 207 Y N RS2 IR 07 0 @ X R B R B AR T R A A T AT R
HAZBNE AR TR B Z AR AR

(=) EfRE—MREREEN

M E PR R R T RE A RIE BT R AT, E PR BT R R 2 DA
EIPRiE— e A NS, FEa B0, WEHEZ T RN,

B, ERE N E . 7E Inceysa YFEE /R BLZ— &, hEESS i, “— Mkt
W5 EPRAL IR PR E—FE, Yo E BRIk AR DR IE, @ < LUthaE S se iy kA T4
WARAERE Q2525 B R WE H T E PR R 0 ek a8 51, 2 2 N
W R ARG T ST AR T B ) — R . ARSI (RRIRZE T SR L) 1A WA
FUE R ATT N, “FF 6 R AR 2R, pPhEE T2 (45| Inceysa JFE* /R FLZ
ZErP S P 5 R, BRI A A AR IE EAER

Hk, WG F7 RS WSS F7 IR a1 -k, 7E E PR
b, BB R AN B R B VR R — 7 B AT T JC IR AR RO . Plama YRR N
W RG] CRETRZE RS2 ) nyR e P2, I CREIRE 4520 ) 1A WAL e

@

Agreement Between the Federal Republic of Germany and the Republic of the Philippines on the Promotion and Reciprocal
Protection of Investments, Article 1(1).

Agreement on Encouragement and Reciprocal Protection of Investments Between the Kingdom of the Netherlands and the
Republic of Bolivia, Article 2.

Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2 August 2006, para.226.

Id, at para.239.
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BOFON “FRA AR I AR AP EIERR AT AR RE B SRR PR AE”, © B
AU S T X kR (5P BT T E A

m.4 &

e FE PRI R Z o B0 S B A EOR AT g A2 R M PR Ry )t
7, IR B A A 5 R 52 BRPE [AD R, ik 2 M) 81 AR ] g A R BB IR o 6 it 2 5 3 ik
VAR A e R AH [ PR U N R ST R AL B9 Gk Pk AT e ARy 558
PRXUE S i Tl PR 6 h ke S e b i) s 838080, K Je 28 ml e R H- S v, Pk
JAE 368 1o 3 P TR SR TR AR K e 2 I 58 SR M kAT B Tt — P G 0 Bk
PEIIE A , AR B USRI 5 0 4 B i e S B SO LB, (A
BUE X b PR IS I AR 58 v Ve, BAT R Z IS A S 5 3

Abstract: The core legal issue in the case of Europe Cement Investment & Trade S.A.
v. Republic of Turkey lies in whether Europe Cement Investment & Trade S.A. made the
investment in a fraudulent manner. If so, what legal consequences arise from the illegal
investment and whether it should bear responsibility for moral damages towards the Republic
of Turkey. The arbitral tribunal distinguished procedural disputes from substantive disputes.
It did not simultaneously discuss the legitimacy of the investment behavior when addressing
jurisdictional disputes. Instead, it considered the substantive dispute after reaching the
conclusion that the arbitral tribunal lacked jurisdiction due to Europe Cement Investment &
Trade S.A.’s failure to meet procedural requirements. This approach resulted in a clearer and
more comprehensive line of legal reasoning. Using the application of the principle of Good
Faith to judge the legitimacy of the investment as an example in this case, combined with
relevant arbitration practices, helps clarify the legal basis for determining the legitimacy of
investments in international investment arbitration.

Keywords: investment arbitration; legitimacy of investment; illegal investment;
fraudulent investment; moral damages

(RERIE: ] K HHEEFR:H EF)

Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award, 27 August 2008, paras.141-143.
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PRI SAT A Al R

bE ARG AEMEE HERT

HAERE “BNFZARAFAFEER WHRRAZTEHNZENEENTZ
T M ] R, VB G0 T A AR T ol R L Bk Ry Mt A 0 AT AR ARCR R 3 K IR B 9 I R T 6
o MFRERIFE ERIWOEL, " HEF OEE, BARTOALKR, FEXAR
WWRWE WA ETARCENA N AR, XE-—CRE L6HFH TR LIS
VR B B I, AR S [ BR RO R R B AL e S (e A T R E Bk E A
B R

KR EIRE PR B BlE AR AR L RO

“H DI ZE A BRA FIVFIEEZE” SIS B 02 7 BRA T (Apotex Inc., LA faj#x
“BDIZE ) R (db3E A S S ) (North American Free Trade Agreement, A T fii]
FR NAFTA ) 25 11 %} 1976 4F (A E E PR 5 2 2P ) mt e , 7 51 F
2008 4F 12 H 10 H % 2009 4 6 H 4 H ) [E Br4% 5% S ff g by (ICSID ) Ak e 4k
gk RIE R PR R, 2555 7 )&, WIS R AR A8 AR AT 37 B I B %) A [l s i
17, PR gl 1 S mre [a] — sk ip o © AR 2 R NAFTA AR 850U5 98 SR P2 AL 2y il %6
7, QSRR PR S It K B RR e BRI A T 1] B KR B ™ AR
JGE AR SEAS A S UM R I, © IR T LAWTER PR TR FITR AL AP ER A A
1Ay B A [ B 48 9 ik TR VR B Y ML B AR o AR SR Xt B DL 2R i BR S W R 92
IR 30 S AT A B S , R LR A R SR A 457 ik SR E , e
Je BRARZE AT 0 B B K S 5 M f AT o

* RSCFR N E RS RS AR )T IC S ) I H BB R o R SR e PR R A [ bRk o
HRE A ST H IR R ARSI TR SR A= B T I AE MR LR S .

® Apotex Inc. v. The Government of the United States of America, ICSID Case No. UNCT/10/2, Award on Jurisdiction and
Admissibility, 2013, para.4.

@ AL MREEY M4 (N NAFTA 5] USMCA: S5 4nmf@olb] . 56 E NAFTA Geimfie e 22 vir ), Fig AR
HRAE 2021 4R, 45 22 BT,

(3 Ronald J. Bettauer, Introductory Note to Apotex v. United States: Award on Jurisdiction and Admissibility, International Law
Materials, 2013, Vol.52:4, p.905. 1443 : € FEIBREL Gtk -l VB ¥ ML Al 2 ), 38 (752 ) 2017 4E55 5 9, 45 154-159 BT,
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— EHEIHR

(—) REmMTEELSS

B U2 B S8 — S Wb S F= 28 M4 5 T R {5125 ( Generic Drugs ) fiff
RIAEFEANY o N F R )9S E B 2 A B S BR) (Food and Drug Administration,
PUFfRIFR FDA ) $32 05 24 1 L7 it , LASYIaE A 56 B i ity 7= . @

MR SE[E 1984 4F (25 M ds e g+ AL RN IZ %8 ) ( Drug Price Competition and
Patent Term Restoration Act, A T fij #X Hatch-Waxman 28 ) J2 2003 4F  BEJ7 PR Ak 72l |
AR AL %8 ) ( Medicare Prescription Drug, Improvement and Modernization Act, LA
NEIFR MMA 558 ) 1R , 05 1 245 & 5 r] LUE S FDA (9 (k87 25 B i ( Abbreviate
New Drug Application, LA T & # ANDA ) 2 )7 #4575 36 B b HAR il 25 1 ¥ ds . 78
ANDA B B, il 38 5 A00E W AT 25 5 ©ARHE 1 0 A0 24 () B A ) S vk Je
AR B30 M A3 B R B | 4R 20840 BRI © BEAh, BTN 24 5 R R B I
IR SR IR R, £ 1 24 1 3 R AE FH 4 ANDA B, 2520 A 24 Al B e AE (&
1697 S ROPE VA AL ME /Y 25 ) ( Approved Drug Products with Therapeutic Equivalence
Evaluations, LA N8 “f& 47 ) LA FrA LRIME B, JF M FDA $& 1 A r bl i —
Fal Z AL AR, © o 25 ANDA HE AR IS = B5 ] (AR R FR PII A A ),
W) ANDA I AR 25 1 U 24 4 A 3015 P05 Tl 25 85T ;@ 45 ANDA Hi i
AFRHEEPUEE BT (LU fRiFR PIV 5B ), W H 35 A0 478 20 H N8 A& R SR 2l
ETiFR] (New Drug Application, LR R NDA ) UEREA A © AL FIALA L NDA jiE
FrA NTEHBE A )G 45 H NEEREZBGFIAR, FDA $H5 14 ANDA, 2L BEEH
Filde sk B 30 AN H Bk R © 25 % FIAUN B NDA IEREA AFEIEE RS 45 HIN
IR BOFAR, ] ANDA HE A AT PIERST & RN B NDA UERFA A Wik B
WAL R TCRL SRR B A I P 2 Jf ( Declaratory Judgement Action ), 0 1t 4,
XTTEAHESS ANDA HEE 56 245 4l b2 7 H 180 Ry 5 1, sav/r HAE It
W HERR HAL BT D5 R 2010 e B . © T AR & AR ( Sertraline ) R AbyT
( Pravastatin ) /5l 24 5 ) ANDA HIIEF 2003 4 12 HEGHEAS, foe {245 o 1 1 fh %

Supra note 1, at paras.12-13.

21 U.S.C. § 355()(2)(A)(i-V).

21 U.S.C. § 355()(2)(A)(vii).

21 U.S.C. § 355()(2)(A)(vii)(IIT).

21 U.S.C. § 355()(2)(A)(vii)(IV); 21 U.S.C. § 355(j)(2)(B).
21 U.S.C. § 355()(5)(B)(iii).

21 U.S.C. § 355G)(5)(CO)()().

21 U.S.C. § 355()(5)(B)(iv).

©EO®®Ie®E
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LU A 52 A IR 4 7] & B %

Z1E I MR Hatch-Waxman 325 2260 & Ay i Be/F H ke sl i 05 25l s h sk AT Sz . ©

(Z) #®iF1TA

1 CEIRGEARARIVFEEZ & MRS 7T 35 8 B U128 st & A= ™
BT 2 e PIER R B8R T A5 22 EATECILOC FDA R R4S Sk B 7E B8 DL 28 v
s AR Hefth 7T FH 4 ANDA 3 F2 rh Br LA 1578 6 .

e M ARZ LA 5 F 2003 4F 10 A 27 H [n] FDA #2387 — 3 ¢ T4 i Ak i
ANDA HUIE, %2y i & Pfizer A B TWF R B2 E ( Zoloft® ) {2y, ALk £ 2
A WIS & FPEC TR 2 5, 4300 M 56 4356518 5L F] ( AN fTFRE A 518 ) FI%E
5248699 L] ( LLUF R FREH] 699 ), © FAE 1999 4F, Tvax 2 & A B A4 4 Ak
il 25 Hi it ANDA (9254, gAML & 17X A3 2 L F 699 1 PIV B, J5 T
Ivax 23 Al i ANDA HiEWEHEAL, Pfizer 22 F T 2000 4F 1 AR T Ivax A d) . FEUFIA
SRR, M5 T 2002 4E 5 H kBRI, Tvax 28 &) LURIAMZAL R BAS 345 T 450 S A
FEVFRTUE, IR B T 21 180 Kzt 5 1, BHAE T HiAth 55 Ak ANDA Hiigi &
AIFRAE AT

BRI FT 2003 4F 10 HINER SIS R LR 518 $228 1 PII 75 B, Tt & #1 699 12
T PIV B, PRI ZR Sa $2 28 (1) PIV 75 BHAA AR A, 52 ik B X R 1 A A A (H
BRI Z& 50 A Plizer /A AR AR AR, R0 T RERALK Tvax AR ITEA 1Y 180 KTl
M, B DL ZE i T 2004 4F 1 H [n) € [ 21 2 B DX X vk B F A J e 2 i)k,
{H3232: e LB Z VRV BR B9 45 55 A2 ( Subject-matter Jurisdiction ) & B P IR, J5 26
IGCHR ] b Dk Be 1 5 [ I e s ik Be 43 1) 7 2005 4F 12 H 12 H LA K 2006 4F 10 H 10
F 3210 7 B 00 28 5 A b % R AR R, ©

TE AT, B 012 95 T 2001 4F 12 F 21 H ] FDA #2328 T — T ¢ T %t At
1TH) ANDA Hid, 1% 24 i & Bristol Myers Squibb /A &) ( LA T fij # BMS 2~ /] ) Frbff &
A LA (Pravachol® ) W52l - [ A PUIAR L RPEE T8 B2 5, 53000 R
55 4346227 S L F] (LU fRiFREH] 227 )56 5030447 5L F] ( LUF RFREF] 447 ) 5
5180589 =& F| (LT HiFkL&H 589 ) 45 5622985 H-L | ( LI T Fi#k % F] 985 ), © £
Teva Pharmaceuticals 22 &) ( LI FRiFR Teva 24 F) ) BN 10 256, 20 250 M 40 255
FIA ()38 A AT T 0 ) 2542 H8 PIV 75 B 254, 1l Ranbaxy Laboratories Limited J& & {~X
80 & s FAK 1) A A VT 5 il 25 52 113 PIV 5 B 25 4, L& 3 m & A1) 227 $252 1 PIII
A, Ak, BMS ARFFARIF ERBER A O

Supra note 1, at para.66.

Supra note 1, at paras.84-85.
Supra note 1, at paras.86-89.
Supra note 1, at paras.90-98.
Supra note 1, at paras.105-106.

e 66

Supra note 1, at paras.108-110.
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PR DTZR e $AC AT T ANDA A5 X8 F1] 447 L 589 FI&F1] 985 1 PIV i B
DLRGTE R 227 (/) P 75 B 76 B8 D128 5 im0 BMS A Al &, Ja & AR B U1 28 s
LR Z Vr. AR RS BMS 26 & R4, BILZR s 5 BMS A al s
AR PN, ZOR IS B R R B FURBCZ R B a4, Pt B8 D128 5 )
5 [ 201 24 1 DX I Hh X vk B B T A Al e 2 ) IR B3 BMS A F) (FE1EH ) 1
ANHEYFAE , IBZ JRIA RS R EERCH Fr 3R] T 38 D1 28 7 A 1, 1 3R Rl e T 2004 45
8 H 22 Hy=A: 2 mtk, [WAE9 H 7 H, B D14 se AR F5 5 1l % ZEoR FDA #iiA A a8k
T 5251 180 KAl i W Bl f %, HL U8 DUZR e ()35 fRAth 7T ANDA 7£ 2006 4 4 H 20
H (LFEIH ) AR ZSE, FDA F 2005 4F 6 A 28 HXTI/E R #iL . ®

SR, X34 AR T T 405 1 25 528 0 5 AR Teva /2 Wl 7E 32 [ BRAE LA R X BT
XIEBERERL IR, I SE T FDA MIPE, BIULZE /RS = AS 51k, 2005 4F 10 H 21
H , 8FE H AR X BRI M X VL B S 4 T Teva 2 6] BYVRR , S0 ok M AT A iR DA H ok 22 DR 5 [m]
o AN S fih A YT 45 1 245 1 180 SR (5 B, FFHEUHE T Teva 24 Wl 911 B 25 4 H1 4 .
B D 2 e W RIE BE R BT S IR BR (HYEBET 2005 4 12 A 8 H BRI HGE R
TEB DL ZE 50 Fiffad B b, SE R BRI FIRTEBEIA R FDA fpe “®Wr” H “248”,
TR RS o W45 DX Hh X 2 Bl FDA BOBRIADEE .

2006 4 4 H 11 H, FDA S8 A 7T 051245 1 180 K o 1 1) @ X A T — iy
AR PR BT R S A RA Y o B DL AR SE % ] B I A DX b [X 7 B e
VF, R EE B RS2SRt , i B FDA A9 7 B B b a2 , (E % X L e T 2006 4F
4 7 19 HRRIANEK . B e bl fe L, B R _E ik Be T 2006 4F 6 J1 6 H4i4s 1
o DXk BE B FI P, B AR B DT 28 vg TSR P Be 4 Ji F T ¥ B (rehearing en banc ), (HiZ%1E2K
FE 2006 4F 8 H 17 H XHEK I, 2 [ERE B YRR e Es L, LUK Teva 28 ®l XA AT 19
Tl 7 SR AR A SR IA e 2 B I 0 g5 5, 3R DL 28 o Y R T R URiA TR (L
TCE U VF ).

gE b LR O R 78 A HARZE A fth T 52 b, 58 RN 45 G2 e o ek e i 1
BIFETE “HR7 A IE” W Z Ak, 55 FDA FIHR A 91 B 21 2 B HE 5 D1 28 5
A ERIA P Z U, AT & AR =0 24 S JC IR AR 38 [T g , 23w R A7 T
e, iR O R NAFTA 55 1102 45 (B R 55 ), 1105 55 (B ERRE X5 ) U
K110 % (HE) Mg i, @

Supra note 1, at paras.111-118.
Supra note 1, at paras.119-123.
Supra note 1, at paras.124-129.

®e 6

Supra note 1, at paras.130-132.
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(—) XF “|E” R “®EE" AT

1. wiE A 3K

PR DU Z8 vg 3 R PR X HROR B A A EEAL . 5 —, NAFTA 55 1139 4% “4%¢
P ORE N ez, B BV TN R AT 24, 7] FDA #2538 ANDA [ i 7 1] Hi
BB AZCH 79200, DINTE E E A — B AT . 55 =, B DLZS Tatif & 7= il A4
2& ANDA T a] g g ifE— H RS2 -1 FDA BUHLHE B H ANDA 7 57 3 [
k. B0, A F T H 3 ANDA (1937 H % ANDA ¥4 0] A 5 148 T NAFTA 48 1139 (g)
S8 LY USRS R B T B AR SR R B A SRR W . S AR
ANDA J7 SR AR A 5 it R b, B8 DL 2R s AR SE IR T R A R AU A 9 R Y
AR, LA DASE AR T A W S S AR, S5, A AR FDA A W A SR R R b
Rl AZEEK , B DUZE v o HA T3 [ 1) 4 SCHLA A2 85 R R Apotex Corp. 7E A HZE
RELN . 5, R TR TE 32 [ Rl Ak, B8 D1 28 5 il /e SE R 5 2 TAREL A 52248 1F
VAAH S TR AR SO I 7 S A 22 E T W A DGR IA T T R BRI, UL, B e
IWHHET “fE—HaAEENI TR B s @

R & NGO E RS

5 [ J7 W SRR, B DL Z8 52— TN R SR, 76 26 BB N IF ToAH G 408 T
BNECAFEAE , FE B S0 A 1) 52 B 40 VR 0 TR . B DL 28 s X il 245 R i A il
I AR A TR R 25 E B2, Hio ANDA B ITHE B A TAE L & A= 7E 2 FE BE A1
ANDA VFRIUGEFR T8 = i 10 28 SE [ T b AR B WA AU 1T X — R B4 T R
IEARIET NAFTA $i+—F T LAY % Jung, @

3. fr HUE AN E

PEIE I AR NAFTA 55 1139 500 H B9, X5 F 48887 1A B AT R b
FVAT Sy s J0F 7= B 0 S5 R 5 T R AT L @ B DL AR e Ut Rk 8 BT A =
25 (1) TESEE ARS8 B0 257 0 BB & AR =170 5 (2) FEIEE A H R 25
ANDA B eSS TAERISZ Y, LLRISAY ANDA VFRTAR S (3) HoAtre 6 E it
KBEFAT R, AFEFI o0 SCHUR SR A S A B B AE 56 [ 2 SRR T X iy 2. Teig
P R RS ISR, IR =EIAE T NAFTA 55 1139 442 i “#%” B, @

T, MR B DL 2R T T 4R A A AR FR R S DL R A Rl A TR T FAR N
ERIEFB LIRS, F BN A TSR, 28 B 25 S AE & AR 72 36 sl 3 46

Supra note 1, at para.148.
Supra note 1, at para.146.
Supra note 1, at para.149.

®e6 6

Supra note 1, at paras.157-158.
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TR, @ ) T2 AR S Al TT ) ANDA FH AR AR E— 2B AAE 73X —258 . 1
Apotex Corp. &5 DI Zg 5a {37 T3¢ E 285 1, (5 B i ol 4 32 Apotex Corp. 7£ Il
v S & A e e A R T A @

HUKk, Toit /& 4 ANDA BYHTIH AN EE ANDA V5 Al A B R RE SR AL R i
B BT X R, ARAE A M A FEE S, B0 ZE 5 B i ANDA AT TR
S RAE NS R VEAT Y, R 3 B vE  TAE R AS 7= A 1 38 B, HovE It A A2 R
1RIRAG W A WLV ] TRt 4% A, AN B T NAFTA 55 1139 25K 05EnE . B8 U122 v fir
&80 “Grand River JFEEZE" EHIBHBIFAK “FFERIEEEE 1E AR
AL NAFTA 5 1139 25h P87 B Fe Bk fth. BLabh, it ANDA Z 15l
2yl R PE S B B P R I A RR Y R BB X R B84 T R L L SR S04 7 R AR
XF IR, S H, NAFTA 25 1139 (g) RHREAHE T —FH MR 57
IR, SR 2 B IE A B ANDA (G PERT . 78S B 485 2 NAFTA U455, 4 il
ARFIEALALTT 9 ANDA (U35 FDA (I , B U148 5 14 AR A5 H 1101 24 22 26 [ 5
BYERRUR], H FDA FER I it v 5L 2 e 2t i i HAT A A, O D1 2 v A
ANDA fE B RA e 2 HEI T H T /b H 97— AR 2 P, L ANDA VR AT #E S
FERT LS 1139 (g) 4 “WP=" (OBRAE. BRI ANDA HII #2532 26 [k Bk, B
FDA X 55X B DL 28 se i @2 1A B 0%, RO B DL 28 ik ANDA i 5 % LH
BUF], ANDA VF] B P R AN 2 028 ATH R HR—F SR e A A 77 18 1 ol B 35 1 5 1y ]
s T g, @

)5, NAFTA %5 1139 (h) 4585 1139 (1) £/ 1139 () ST Rk in
BEo PG, 5 1139 (h) ST 7R IE BB N2 5000 Sh 3 AR T AR T 7 AL A1 5
ALK a7 B 5 55 5 S R 25 o T B DL 28 5 AT 2k R 5 0 U PR RIS B SR AT
FEAE ISR Z M 5 o BRI, B D12 s o S AR BRI T 38 [ i 4 M4 22
R ETRETT T A KBRS PR A 6] 87 28 i W A R e s T — AT
W BRI RS B AL 5 WS BRSBTS AL R Ah
HEAFIASE 5 7 92 1 2 SRV TS 9 32 TRIRE FURAR A 92 7T 37 W A8 1 R A R b= o
C B E T AR A , S48 T45 1139 (i) SpaE R HER A MR IE

BTV ERUE, PP S ZA e« T R D28 v 76 SE I B N TR A 10T, B DL 2R e AR
B IRASKE B, NAFTA FLE i B985, Wi e X B8 D128 st i) oo SRS BLAT 4
AL, @

Supra note 1, at paras.163-170.
Supra note 1, at paras.172-174.
Supra note 1, at paras.187-195.
Supra note 1, at paras.207-224.
Supra note 1, at paras.231-240.

SNCNCRORCNC)

Supra note 1, at para.242.
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(Z) %(F “SLENLBRE WIAE

1. A ARy 5K

e IAREE H, SEEITA R, B8 D128 5 O B8R 5 IO A = 1k Be X T 92 B 5 Il L D
ZEE R B IR IR S JE Bl i A (H e Al SR DL s i fe sy i mR h =3858
55 IRT SE Bk RGN LA IR il i . @

{EAEE Aty T S b, S JE K, B U1 28 v o oK 38 I A =i 1k Be X T 9 Bt S
X FDA $RE B 2l 528, T2 1 U I B 25 A SR 2 U , RO D, = sh e e e 55
FERF A8 b A DX 1 X 3k g 1) R A R TR R, 33 f DA 36 HH P D1 28 e A 4o 7 o B L
VB BedS R 5¢ 4 FRA R B Rl e fe e il 4. ©

2. WIEAR 7K

WA DU 5 sk, 2 R R ] Rk Be 45 48 H A2 H T R A ) o5, Jo i ) 58 [
IR A pe 2 BE FH I T A 2 LA ST B o 3 SR AR SR L X VL B — e URIA R “ W@ iE sy
o HARIMS, B 2R 2R E B ARG NIRRT 2006 45 8 71 17 H g5 M,
% [E3) Teva > mlHLMERALTT ANDA HERY 180 KA 5 1 m fE7E L3 G iU f e 11301
Wil DL R 5 R VRIATE R %4 T 9 A TE 24 1, @

3. frHIE AN E

W7 4P RE A RT3 AR AR5 NAFTA R DL 9 RiEAT R 0
PR AR HTE 19, W20 BT e A AR 1A ] [ N T B R 0 BB S ] A 2 Rt BRAE IR R
Vet < mmaEssT. @

FEEAR AT 28, D1 28 s AN AT DA 32 [ Rk R G0 N i A ) IO i = Tk B W I 2
STE M X — Gk B Ak S TR VR VA R ARATHE— 25 1 I RO, (B D1 28 o R Bl il o7 1k s
RO IEE , R LI AL ML RtE, I, T 20— 2P BT 1 [ B2 B8 DL 28 e AR ] FoR i1
RO “BIEHEST” . MEEE R PEEEE IR 275 ] DAL it 8
957 R KA AR BB S B F] L 2SR 0 1] A1 T B TR A A7 7E B G 1 R E ML
RO, MR B = B R MU A 2 KRR L RBNS 25 T X 07 r R ARk, RO 2E = g
GO mEA A SR AR B nT A5 v T AR SR AL BT AR B i AT BB YR . A, PR E T
AR TE E IR e ik Bk A Nk Be () vk e s He— R Sr BRIz i1 H
FFE R RS B e ik Be sy — MR E R LR =, RIS W
UEII T IRSAR & AR RODs B 6 BE A B BT S A B T etk B A8 ;
L= R S ] B0 e e Y2 o 7)o LR DL 28 S R R LR ARG (EAR I AR SR 581, BRI
ZR vt R N LARAS R R it , R 5% [k, BRIl B D0 2% o B ik g 4 E o L R 1

Supra note 1, at para.249.
Supra note 1, at paras.250-251.
Supra note 1, at paras.254-256.

®e6 e

Supra note 1, at para.257.
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SRR, FUIRTT L 1) [0 f g Bt 5 o . @
= | EERGITAT

BAR BB A RARIREESR” JMARAET — i A kb ImEsw
Fl g R AP AN S AR ERE FEAR R IR B Y IR HEAL, 456 NAFTA 89—
] 2 4 i it R ML FE W 30 18 R ) — R A ZE 461 AT UL, F 98 PR 2 X 356 T NAFTA $ 1 ff
BRI BHIAE PR E R RIS . @ TEAR R rh | g A% 4 <7 S0 A
FEDGEAE AT X FNE AR AL R 912b 7R T 3R S Fdk B (ki
FEUA SRR 2 SRy AN R S o Rosk DGR . HEAh , AR SN SE B ) TR R B B R A —
FERE sz 1 gk (LA ) ( The United States-Mexico-Canada Agreement, UL T
fAFK USMCA ) J&T FR Y M 2 BRI T, oAy B FERCR O 5 4R [ A
YRAA T O B 5 7 el FH 900 7 ] S A, (H AR 75 245 5 TR RN 37 375 , 48 FH AR IE L 4% w4
X AR AT BB R (IR RS o

(—) “BR” BN—ME KRR

] PR 9 P e X A 43 T 1 e SO S AR R XSO N S o P 2 W 1 J2 T A T [X
Jro NAFTA 5 1139 ZRUE4: T 25— KL 52 T 7EIE AU Bkt 17 B B 1Y
E [ 9128 1 ) 5 28 A 285 A 1 55 R a8 28 e O s, IR R T 5L E 19 “means”
MAE “includes”, DA HEORE B Mo CHEEIE ], b Sl 46 e SC S B0 AN I e 1, T DR B 4%
BEH HACSCR IS, @ FESC RN A L, 2808 WA NAFTA 56 1139 F 2 A2 —1
H R ez IR LA A FE AT (enterprise-based ) A9 RE SRR, @ AL 45 AL A%
1y KA 1 BER AE Gl 24— 74 A P DR85Sl T 4% A B AR sl A 9 R T A 1)
5%, SCURBEIE (HEAN 4201582 ) (Vienna Convention on the Law of Treaties, )
FRIFR VCLT ) 27 31 4555 1 30 e AR A 1) i R B A28, T A 2 2 7 AR 28 P X NAFTA 5
1139 (g) 7555 1130 (h) SRBUT ™A SO Re . ARG R, 25 iR 58 D2 5 i
RARTF ANDA 9 S 2t o, iz D\ B8 D28 v H T IF AR BUS  15 f7 il 2 22 58 [ I 14
BERIRR], H.H T FDA 7S I i S 2 22 i 2t vfe i 2o A i B A, B DR e i

Supra note 1, at paras.261-263, 276-287.

@) fuh Bayview v. Mexico 5%, Grand River v. USA %, Canadian Cattlemen v. USA %45, Charles T. Kotuby, James Egerton-
Vernon, Apotex Inc v. The Government of the United States of America: Will Barriers to Jurisdiction Inhibit an Emerging
Trend?, 1ICSID Review-Foreign Investment Law Journal, 2015, Vol.30:1, pp.26-27.

TIChE: (GG E T 8 LA ——Fe h SR B e Z I ), 3 (BURE TR ) 2015 4F
5 2 01,45 79 L,

UNCTAD, UNCTAD Series on Issues in International Investment Agreements II: Scope and Definition, https://unctad.org/
system/files/official-document/diaeia20102_en.pdf, p.22, last visited Nov.5, 2023; Jo-Ann Crawford and Barbara Kotschwar,
Handbook of Deep Trade Agreements, Aaditya Mattoo, Nadia Rocha, and Michele Ruta (ed.),World Bank Publications, 2020,
p.148.
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ANDA BB ARG I A HET H TRk B B EE AT 1, 1 1139 (g) F&ey =7
7 24 B 28 ELA I B 6 AR e T LASRAS 2855 Rl 25 01 ik H 9, e ANDA O RTIHEE
AHRZVF AT A B BT A 1139 (g) &&rh “I™ 1@ L

B T 008 AR B BB B0 b 70 HAth 7515 B A0 h i e — SEBR i 4%
PFLABR AR £ B2 g N TR 5 AME, ICSID ki 7 SE B 23 MK91E VCLT 26 31 47568 1 30R
TR R R B B AR R RSN R AT R R T I AR AR th it — 2Dk . Ledn,
NAFTA %5 102 2588 Tz iR B 5 Bhr, 46 “ R0 I 4E 20 50 i+ N
(A TEHLIE” DL “FE4S 46 29 5 N AR 58 00 A R R = AU AR 16 317
JEFEH SR AR AR SRS | 3K 5% B A B AR HLE56 mTas A Y B PRk R0 R 3k
A PIE BIFHOC S o MeAh, FERC B FE 4 v, 55 1101 Ak — 20K AR 75 (143 F Y el kA 7 B
5, AR T HEHAEG LN X —IAE R E R R A, L, A R
BRARAFRIVRERZE” d, EEWRE S e LT XS BE B CR T, R
i B AE & AR 7= 2 AT 0 LA K AR ANDA BT VE RO RTIIME 4 T AR & A T 26 R 1S
Hh, B0l NAFTA 2 +— AR h o kE o

At G2 EFR N, ARG LN X —FRE AR 0T RS 1 R R
A Se——— el 5 SR U S R B U 5 A EIAE T AR RN R, ©
DL 352 5 FAR 52 AT o AR IEAE A ZE i SEBR A% 57 5 A% 247 A i AT T4
R, MR BESS 1, i ANDA FTPE RS TAE HE T Lk H R M B R A5
FEHUFGVF AT AR A R LR A IR B NAFTA 26 1139 2T HUE N “#%
B WAt TR A T A 22 ERA IS AV T TR B R VR I & T AR T e hy
“PEHE” X5 NAFTA #5597 0 BAR ARG o SR, 7ER 0 8 LY k3T,
PRI R I T — S R PR S . A S SRR RIS R TR
ANEIRINEERZE” WM ETE . WA P Ay — 0085 B 52 B it A ml LA S5 4%
P B B A SRR, © MRS B R T S S TR R R 25 A E AR . N E I R
T A BT B TR A AT I A MO T R AT A B . @ 25 “Salini JREEIS RFRE”
K “Joy Mining YFIR " HIED, Fe A LA #e A  RU: (Rt el A3 0 F 4Rl E 2
TR AT [ R 26 K TR L ANRRAE o B SR IS RN S 45 bR vE B S e 4154
FE3 B AR R FARAE A AT LU IX 3 4 MR A1 e it — e 2% . 7R Pk C ik
W PR BEANAL T A bRE , 3 15— a2 i R ) S5 At — A W B30 RN SR S A5 1)
MO E A BT T TG B KBS AN [F] T 57 5, 2 B3R e VR 1 A A 8] L B 5% v ]

XI5 (BFEE—EFMRBUH T B MRS A R E R ), 28 CEIBRIT IS B9 ) 2020 AR5 145,45 67 Wi,
S.D. Myers, Inc. v. Government of Canada, ICSID Case, Partial Award, 2000, para.249.

A s CIRIBRAR G AR R AR TR 1 AR LR X ), 3% (T AETRA: ) 2017 4F58 3 11,48 190 UL,

Stratos Pahis, Investment Misconceived: The Investment Commerce Distinction in International Investment Law, the Yale
Journal of International Law, 2020, Vol.45:1, pp.94-96.
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BB AR @ K, B e H — M SRR KBS (8], 11 52 ) il S ) A TRl AT 55 D
i 2 Fpek— B a], G20 S AR AR S 2 W — A E T © feJa , NGB 2411 £
AU, BTN AR T8 [ 1Y DTk S Z AR IR AR B R A A R, A LT
B 5y 58 5 W & T B AS e () i

B ZE i A IRAFIFEEZE” WM EF, & NAFTA 4805 8 W A=A
YLy A NPT AU R TE T AR LA Hh B X AR TR AT AR
SRR ST BN X —FRE SR IR AU R 25 B B B Db e T R 9 38 A% 45
BY IR AR TE AR O AU A TR . — R 5, 76 LU A SERE (asset-
based ) W TTE SURERI T FITE = BGE 5 2 G e 3450 rh o (A0 L T4 0
PUPA B PIE , A R AR F ] PR v ok it 45 9% 8 i 5 A 2 5K A BRI () R A
FETEBLEERE LA X S RRE SR BT A AR A RE R B ZR O fEARZE AR L
Pk, o T B DL 22 50 M AR RS FDA e & i) ANDA 4 0], sl S2 bR B AR 3R A5 1
1475 11 24 22 55 [ 58 85 AR, LA 19 ANDA 4 0] AP BR b Sl 2Bl T 52 sl
FEAIAZRL, AN a8 T X B 08 i LR35 it , B T2 ZE O E, A4 8 NAFTA 55 1139 45 F
PIEASFE BT . X — s AR R e U iz AR e e vt nl g i — . 2012 4F & [
BIT {uAS R, “$98” 4G AR E P82 7 PR A O al uERIZAAECR]”
FIWT R AP A I AT UE S AR B BA R iR ER 2 BT
A AR 4R 2907 1 ] T 24 AR SR AT L o R = R s bl 2 vk 25
[v] I R B R P B BRI b e R AR AR 22 5, © [, 5 BB “—i — %
BB R R, 28— g7 L EPCE R R E R, A S
ARERED | K (1) 28 BRBERE S A 2y sl A R 1 45 B 28 0% i) Ot . Xof L, TR EE 1 e 4
P EA W EEAGEAN R FE Z R P AR BRI B3 AR R, e T R 3, X R
T4 249 1R 355 AR 0 1R DA 3 1 A B3 BRI A 140 P IR A 2 SC S, B AP R AR il RE AN 2
N MBS B

(Z) EEEMLRMEREXESNES

X R R L Ry SR A BRATE I Y DA RIS W)k i 2 Rt Y i Rops i A A% Ak
SONATHE . TE CUESCEBRAFIFEEZR” (LUTFRIFR “93CER”) H, a1 ik
AT T AR AN R IR B MR AR G Y Ty e B B rh R AR R S A
W SCEE T HIE A R B T T EL N 37 25 2 A P DA AR AN IE B AETE , FLRH LR AR A -
YRS , TRk B3 A0 AT B 0 D A 38 [ Rl iR R N I e e S 3 1 T A A

Postova banka, A.S. & ISTROKAPITAL SE v. Hellenic Republic, ICSID Case No. ARB/13/8, Award, 2015, paras.369-370.
Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11, Award on Jurisdiction, para.57.
Supra note 45, at para.361.
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Carlos Correa, Jorge E. Vifiuales, Intellectual Property Rights as Protected Investments: How Open are the Gates?, Journal
of International Economic Law, 2016, Vol.19:1, p.108.
BUMRGE: (bR BB SCh MR AGEIEERTT ), 8 (FAZ:) 2018 4F55 145,25 166 1.
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Wo XTI, MR A e R 24 M sRps AN R /i i 2 Jmy e R, i AR P ey, FH AR
B AR T A AL X 214 e 3 2 [ RS P 1A T oA T B R A, T J5 3 R SR e 1, ¢
W—AE G T 2 HE N O RIE T R DT, BV AR AR 4% 9 W b B ik s
TV S RO R (R I AN B AT E R G T RE AR R
WAEIE SCER M FI PR, I ZE AR RIFEEZR” R X — R T
BERTERE BRI . BR NAFTA AR ZHOCBG B S P —FETESE 1121 45 B
B T PR 2 ks iR, (8 A I 2K RV I 2R PR R S T ok . RIVERR
PR — FE B EZRE, A /IR RE A R ZHL AT A TE (E S E PRAREAT A
FITTAE SRR EZE ) (2001 ) 26 4 Z5rp gl A A E PRk Y “EIZAT 87 (the Acts of the
State ). _IRBHNEHIINN BRI AR Al g woRos < BImAEST T AR, I L
2425 243 ][] N )9 R 0 P L TGO i R A AL ok 24 L ol o B ) w1k A T O, FEIPREE A 2
SR E G E N BIEUR I R1EAT A R E 5T, 3 B A i A o A 5 AR T E
FIVEAT MM S BER S DU, 2 B — 2 1 Rl E T . @ 7E R e M R w4
PR BERE Y HRAT AR Z K Hery el Xof 2 18 [ ) 3ok ) e o A P e A i T
DITE— R LG MRS, 7R 18 EAR B A IR HL S Al X s
WG | & — 7 B, = 52 3 SCZE v PPk e O B oRAS B 12 R B 2
HEEW TR, — 7, R Y MR A B T AR R RS, R R R
TR 55 R I, AR T B 2O Bk BEAR BUS T e e, @ HAREE e e
T G2 ) AR e B PR -t B R 2R R Rk B SRR AR Y R X . A —
AT, o 2 S P SRt T 24 [ 0 S 3 A S IBA T, DL RS 224 b R SRR e ¢
Pliazs | o s O S IR s . @
2020 427 H 1 H USMCA IESUAERL, A S0 SE I ] ik 28 Jay Pk i R 7 — e R
ST JE 2k USMCA 6 RS Y R o 2k i LR R E . #i4E USMCA B 14-D 5
14.D.5 22 HE, “BWE—ER Pl 5 shy A E— I 805 i, 22k
FEARTE [ A L B 5 A T Bk BE AR H s A At PR B R IR ;. HAA 7EHiE AR
Al B 28 A H I AR 2851 7R B 3R AR e 2 e sl g F s A g iRz B Ead 30
AHBES T, B3E A A 8 USMCA 1“8 988 —E R Frmfd e iLsl” o (H R
() , W22 TR B 1 I 28 R B AT R S I o8 5 TR BBk AR, USMCA 7EH
RS ks 2 P E T 30 A H B RIYIBR . AT UL, USMCA 7 4R 18 FEEL S AUZ M 1)

®

The Loewen Group, Inc. & Raymond L. Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3, Award, 2003,
paras.143-164.

Gus Van Harten, Sovereign Choices and Sovereign Constraints: Judicial Restraint in Investment Treaty Arbitration, Oxford
University Press, 2013, p.130.

®

Bradford K. Gathright, 4 Step in the Wrong Direction: the Loewen Finality Requirement and the Local Remedies Rule in
NAFTA, Emory Law Journal, 2005, Vol.54:2, pp.1116-1117.
Whde SN BRI GETR R A e 5 v Il [ PR RGO BT AR 2 s 8k ), 52 BLR 4 ekt 2007 Rz, 55 225 5t
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HUE AN T NAFTA J5UA 14 AR, SOt 6 A 5 A0 B v Be A AL e . ©

IR FE S e, — T3 T, TR AR T 2 B A A T e A e e i e e e
IR R . SR IA S T A S I Rk B R R S B _b XA T oA [ w) vk
PR FR 2E B % 0. 24T, P [ A OUA B b o 22 SR 2 R O, (EAE AR
A R M AT B R, T B 1 R 2 i m) e s (K, X 5 3R A T BUR L 2
1 S BE B R GRS DI OG0 55— T3 T, 5 S B w2 Jm Ve 19 2R Rl AR 22
BT AN R TR e P 11 ) A i e i AU 8 2 o S el T i 3¢ % o
(BRI B A, © B REEE IR o BRA R RSS2 ha s B 5E
A RRBE ) FH A A A AR TR I e e ik B B o7 — 1 L URBILA (R AR ¢
R LA APREET EAE [ I ARABERIP R AR HR A B AR [
RS HIR#E TR T — R s i mlRE UL, Bz 21 04 b ] BEE R

m.%& &

“HLDLZE A PR FIURSEE ST BRIt QR PR Bk i — 28 5 RefiE . —J7i,
PR 5 AR A OGN FE . @ [ R AEAS S8 P VR O F AR B PP 4
BT N R AR I AR A5 A0 B ot , T PR B S iR T o sl 2 7R AR 58 P g
Fite HAT, EFREGE PR B 1 22T 24 L M R AR A S F , ™ AU i sl
TR G AN [ [ S0 R AU B ASURIRAF B 2% 57 , SO R 75 N 7 1 el
T AR SCHLRE 70 B B AN URSR BTl B AR 5T, AZ3 & I W2 11 A U A 15 58, it
P A AR AL T —E AT AR R . 5 — 7, BARE PR A RE BAT YT
SRAEERALA F SR ) , (ELAS S8 R 54 iR SR w3 TR 2 B, A i~ SRR, JE G
JEEOR I VRE R B N AT e S B RE R 2R XA AT E R B T B 3R
BRI 2 1 ) Pof 0 b 2 T o 8 v T Ao v i ] PR 0 95 R 8 DU, 7 > 3 P T

Abstract: The ruling in the Apotex Inc. v. United States case mainly focused on the
jurisdiction and admissibility issues of this case, the definition of qualified investment, analysis
of judicial finality and claims for time bar. Adhering to the concept of judicial modesty, the
tribunal strictly abided by the interpretation of the text, emphasized the territorial connection

BEFL: O (GERNERE ) B A 32 BRI ), 2 (BT SEMN5E) 2019 4E55 1 301,56 51-52 T,

A s CRETR AR Pl BE B 0 PP I ), 3 RS ) 2022 456 1 100,46 64 11,

KRB OB E—E R 19 438 E Y MR B —— B ne ) YA, 2 (FRERILEES ) 2021
AFEE 4 11,56 176 UL,

[ @, 55 224 5,

T : (ST FE PR R LR, 8 CHEBEIETIIE ) 2010 455 101,565 69 7T,

@8 6
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of investment and required all domestic judicial actions resorting to the arbitral tribunal to
achieve judicial finality, which reasonably balancing the realization of litigation rights and
prevention of abuse of litigation to a certain extent. While it established the prototype of
a defense mechanism for abuse of litigation in international investment arbitration, it also
implied the impact on the judicial sovereignty of the host states.

Keywords: international investment arbitration; definition of investment; judicial
finality; exhaustion of local remedies

(RERE: B F IFEER:H F)
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RTINS AREE BET

REIRE  Hamester 2 5 JFin gy 8 £ 2R # - B KA S AL a T oy A 2 4,
ZERSRE MR E “FeREEFE ERTERLREEENE A, LH R E ]
HIWT A WAT N T VTR TERF SR A, R E W FES T ARG SR A F I, &
EWRELAEEN BRREFFANMRER, PREFS “HoRuEEE X
B AL B R E PR A AT A A ST AL R R E R M A E 4 E KH#TT 2
Mot EEME R AR EERE R EENHEEN, MAEEAA LX) 245 2 E
TEFED LT, GEHALHXRNERR AR EGFI GRS EREET, A LT HE
TETTE RN AR S5 R KE,

KR ERBRAMHE; FeRuERE; BRFAE; BERAETH; GRIPSLEHK

%% Gustav F W Hamester GmbH & Co KG ( DA F & #% Hamester 23] ) Yringhdt
HE CRURRPR g™ ) — 50 E PR ot (3 se Be iy MRV 2245, i A I3 “7F
B ARE EEER BRI A R (a8, 7 HL PP R B AT o BE S I B F R Rk
T3 AR < 25 3R B TR RS, AN S SE X Hamester 23 W] RGN Pk 28 221 R 7 1 EAHLES
HRAT LA 10 = L SO A TR, S5 A 2 X6) i 52 6] B 50 0 Aol ST B Py 52 i A 4 17
SEFAT

— REHE

(—) |EEEL

HH i A Hamester 23 7 & — 2 M 4 7 L A W AO A PRSIk A | . © 1992 4E 8 H 26
H, Hamester 2> 7l 158 H AT & Schroder 5 Ghana Cocoa Board ( IZN Al Al Hi g2 DIF
fAIF% Cocobod ) 445 T —Ii4 % WM., Cocobod J2HI4E 1984 4E 5 1 3 H (hnghyn] nf 34

*ARSCR P E R SEE (R AR SR IR ) T AR AT R o SR e it A R T R S T
bz LA SIS ARE T H IR 5 . ASCR TR =B i L AR R T RE .
(O Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ARB/07/24, ICSID, 2010, Award, para.3.
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Favk) CLURRIFR (GCB ¥ ) WAri. M#EIZ7L, Cocobod [ - ZLHARE & WA [ 1Y
AJ A FpAE AR S T AT L R T B AN T . Cocobod i i Hi/A ] Cocoa Marketing
Company Limited ( A A48 R, LR &FK CMC A F]) #E I al &, /R IhiUe
T M Cocobod FITA I — IR AT ] T ik, BT MRS Ak M sior 17
PYAERT AT A BRA R (LUF fRF% Wameo 1) H451H T, %A 6 5 b5 ALY Wamco 11 Al
Wamco III T.J i Fr A~ Wamco ( West African Mills Company Limited, A T faj#8 WAM ),
Hamester 2 7> WAM 2t AR HITR AP 45 Cocobod MPKLIH T 1 JFA % £ H T4
e IR T B T AR R @

(=) #iF1TA

TEBAT A G RE  , ROTFE R YA AT JRBHE M 5155 1 R4 55 =28 T 4l
1999 4 10 A 14 H, Cocobod H EHATE ek WAM, AR4IE 1999 4 7 H 1 HAERW
g ] T ER ) A SR R ), S N T ¥ g Bk UL FOB 4% ( Free On Board, & /#141) M
CMC 3L 1] &, Hamester 23 H1IAH S5 F A0 UMEE 7 20900 , R0 _E B BOR R id
T WAM, {H &R e 5 2 je o 4 W Bt &k . © 2000 4E 11 2001 4E39][A], Hamester
/NI Cocobod 2 I HR A& A0 A BB, 15 R T XU X 0] AT 0 A 58 M A7 435 1T A i
), /& Cocobod Fl WAM T 2000 4E 10 H 27 H 4545 T — Wik 44E 1 HZE 9 Anlnf
TR MRS EIE . TEF) 2001 4E IR AU EARSE AT, @

2001 4 8 J1, Cocobod i# A1 WAM, EE3K HAE 2001 4F 11 H 30 H ZHI 4 2400 J7
2 ] i 4 R K, R B NN AT ZE {545, Cocobod 457 1k 1] WAM HER nf ] 5.,
WAM AR H B R 1723 J7 555, 32 F 2001 4 12 A 5 H 324 7 ix %4k, i T WAM
TE R EUS 5 Cocobod P74 43 1, Cocobod H7 IE T AT 0] & AGAE RN o 53X A it S &k
Cocobod A1 WAM T 2001 4F 12 A 14 HE4R%E T — M P ( LR fRIFR 2001 4EM k& B
WO, I HRE T 2002 4F 12 H 31 H Z i Rl nl GE E A . © 2001 45046 B iE 4 b
J&i, Cocobod Pk 1] WAM HER A A 5. H: 4k Cocobod K& T fith7 , (A% A 1L 5] WAM
FT R AU TE 2002 4F 3R F] 70000 MY % . S ILEES, WAM KA Cocobod Y fii 45 LAE
#4hn. 2002 4F 12, WAM #& Cocobod FYZE SR AThR 25 34500 I, 2R AE 2001 4F:
A DM R Z 1T, AT3RFE IR 2002 AEH 4%, Ti-IE FOB M kg AL i et ©

Hamester 2% 7N, # 1k 2002 4F 12 H 12 H, % T WAM 1 2002 4F K 7] /] G i
MEAZ W25, WAM K Cocobod FYEA b AH LY I8 7. WAM 7E 2002 4 BT 2R H AR AL
TR AT AT G0 AE 2003 4ELL 2002 AR AR LN . Hamester 23 Rl R/ , Q1AL L6 ] % A

Id, at paras.22-23.
Id, at para.34.
Id, at para.36.
Id, at paras.39-40.
Id, at paras.42-44.
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BRff, TRREEZ A A, @ 2003 4£ 2 10 H , Hamester 23 w3l AU BEHR K,
B 2003 4F 3 H 31 HZ R0 i A %Al © SR, S5 X T Hamester 23 7] 7F
2003 4RI Z A GEIIMGA R T WAM 77764315 . ©

Cocobod TA &7, Hamester 2y 7 K ] 5 K WAM {5t 3k, HAE 5 15 A S04 Rk
Hamester 23 7 WA A , HA AN HZRIT H FIBR A Ry IRA0E OK AR AR I A T4 TR 1 s i ) 4t
%Ko 200445 H 14 H, Hamester 23 A [n] [E PR o8 Gromfigefuls ( LUR PR ICSID ) 2
& T —153 Lk Cocobod AR XTI A Ak 1K | ik R IRARYE A 9 ML) S i fif D
R B, R R B T ICSID R4, TR A Ingl i AR [R5 1CSID AR A& 95 b
WHEFT PPk, © F &, 2007 4F 5 J, Hamester 23 @l 34 1995 4F (i [5] - fingh 0 [ 50
AR E ) (LR fFK BIT ) 78 ICSID [A NN — Oy bR . @ 45 BIT, i&#s
B AT LA ICSID $2E fPEL , gl 52 1ICSID a2y

(=) REEFERFENT

2007 4£ 9 A 24 H, ICSID FbH K ARYE (ICSID FREFLIN ) 45 36 445 3 3 &l T
HHiE A Hamester 23 &) [ 8% HH g A INgh$2 H pg kil ok . 2008 4E 2 A 4 H, & XU i &
Pk B35 MR BEE ST . 2008 4F 4 H 2 H AR¥HE (ICSID FREEALN ) 55 13 2555 1 3K, ik
BEAEASSRAT T A — R, 2008 4F 11 H 4 H, 8k BiE A3 AR R, IR BRI
BERCR IS SR A IR, 2009 4E 1 H 5 H, B INgyEUE I 1% , BUM S IE KR
BRI IBR . PR EEHEVESE K ZE 2000 4F 2 A 9 B, IHETT TR, 2009 4F
2 H 20 H P 5 24 40450, s B gl F i A A R U SR S A I B, EL
I S TE R BEE Br BEAR R, BRAE— 7 BRSSO SE RS 8045 d B, RIS A
SUE R RS AT H B, 2009 4E 3 1 9 1, BT A SRk B 5 9 i 045 i
PO FE . 2009 45 3 16 H , M e e f X AU IS SR Gl A 51 77 2L
2009 4F 6 J1 11 H , M3BE 54 54547 T RERTHLIG 20, B S & AR T4 ST IE 2 ZHER 26
1 SRR A R Mgk A ) B RS B T A7 PR 2R 2 SR F 4. 2009 4 6 H 29
HZ 7 H 3 H, S TE AN DU BE F e 2 b bl 7. PRz T
2010 4F 6 H 2 HEAFEFLEH, T 2010 48 6 H 18 H & figkok, @

(M) WAHEKRRMGFEELIL

HIE N E TR BT 6 5 T BIT AL M, BRI E 2. 25—, Bl i A ik

Id, at paras.48-49.
Id, at para.54.

1d, at para.59.

Id, at paras.60-62.
1d, at para.66.

Id, at paras.7-21.
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FCBIT 459 46 @ 552 4655 (1) 3 (2) RO B3 45 (1) 3O B4 44 (1) &
S (2) 3% ©; 85—, B HaE AT IAE R il & T BIT 45 9 455 (2) ZREfH
DL, FEARZUF LT IR Z VR, F T BIT A5t . Hig A A B H
T AGE R BIT AT 4G : 526 2001 4EM AR BN . 2002 4F R3S A 822K 9 02 P i
2003 4F 1 HXF WAM 7= fi S 1854 O 2003 4F 1 H R T WAM 945 BAL . 2002
12003 4% Holzépfel Jo B TIR Y. HIIE A TH RN 5 22468 2 1 S A AR v A1 £
FEARALR 2002 45 0] a] Gk A 2 . 2003 4F 2008 AEFE 2L . 2002 = 2008 4]
WAM FEH 2 45 (85 4% 2001 4F Hamester 23 FIE WAM [ A ) A F)31E
RV B AREAR AN S, ©

B R AN A AR, IR Hamester 23 w9 E ok 4 HHiaE. 1500, B Pl
A FE 5K Hamester 23 Rl A SF IR T “Fe”, ML & BIT 25 10 50080
B FIE ABERR, A SISO IRVE T BRI Y, ELHE R Opferkuch Je A 7345 5%
R RFE SR T WAM T Cocobod., K, 8 I AN K Cocobod ifi [z BIT #9171 MR
P FEPREEABEVA ST TN, R Cocobod A& I ZALE, i Je MR UG48 2 A A7 A — 5K
AT, Cocobod %A ATATBURFAY 7, 1% UEHE 2 WA N 40 X A 64T A HEAT T 841,
PR, Bl HE AT B AL BIT 55 9 2555 (2) #KOAP D 2k i B 1 S 8 DA% 5%
FAEIE G BOT T A TR 55 o B H I A K, B fh ke B S AU A 51T
RIS TFAnan , toir 2455 ] e i A AR . ©

B APEE e E s (a) MEEERTHE AR A4 B AL (b) hEE
X R B SR SR B A EA (RO oK (R A A A B A 1 2, PR A SCH -
KRR FAHFNE ); (¢) #AE Cocobod 2001 AL . 2002 4 AT AT G J BRI [ 2057 |
2003 AEAEURAYA T A RIS TGN AL A (d) #og BT FIngy B4t h . 2003
4 H 14 HSMEGHKA2IE . 2003 42 14 HAYH D284 K58 BIT; (e) #HE

@ BIT 9 &5 (1) FOMaE: “WIREF AT — 7 (71 s BRAS Sk 29 2 SNAF XU 22 [ BRAS (14 st S S 1) L B S
55 B —TUE , AN — MM 3 2 ELAR I, 45 24 55— D ) B 2 ] P 45 9 2 32 LU AR 4 24 I 1 B A R 38
OIS H S I AE S AL B R e TAR SR L 55 9 4550 (2) FOae . “BR 40— J7 Bl sF X 46 24 55— Jr B R )
P R S N A EL N B

BIT %8 2 455 (1) 3HE: “GR2— )y WAL+ PR RTRE AL E 4 24 5 — R A R AR 9%, DR S vk Ae it
e . TEAATIE LR R X 4 T A A IERR# . 55 2 658 (2) BO0E: SR — I S LME R
SSERPERS I, LA 5 2 55 40 24 5 — Tl Rl R X LB N B 9 1 A B 2 A Pl A 7

@ BIT 3 55 (1) FME: “GFA— 5 R4 oy —J7 B Rk A 7 7 A0 4+ A s il i 2 2 R TR E
[ BB Rl 3 o AT oS = [l [ Rl el S i it

BIT 2f 4 255 (1) 0 : “4h 20— 7 B R W (R P FE 46 29 55— T B P S S5 Fe A R e 4" 45 4 255 (2)
FOMAE : “BR2)— 5 [E s A I R0 ASETESR 249 55—y B B I L 75 PR BBORE XS F ARl 7 T i (A
IR ) BRARMESOR Ty 1 5452 — 5 N A C A LR 25 T 48 T A

(D  Supranote 1, at paras.68-79.

BIT 45 10 5MAE : “ARSRZYIO B35 F TRl — 46 29 05 1) [ B A IR 57 — 4 2 07 01t b e SR 29 AR B mi Bk i 4
GIRHE SR

Supra note 1, at paras.80-85.
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PP SR (£) By AFTR$E FIEHST. @
ZVEERESEW

ARGERU7 1) F AP R PRV I T : 25—, 202 BIT X “fe%” 1
SR “FPEAERERA" 2R, X e T M E 2o A SRS 5 IFE 1T
FOEARTLAIHTE TES; 8 =, B TEENT & Ak BIT; 500, KA TERD
PR R BIT, AR PUAS 2 28 A im0 538 N B H I L Pz
=T LAsA

(— ) ERFEEEESTREIMPRESTEN

1. WiF AR £k

HIH A F5K, Hamester 23 @] AP BEATG BIT A ke R 52 -5l e ] e ) 43¢ 5 4 i
WYY CLUT fRIFR (HRBRR A2 ) ) B e S, Wl A e P o RRE R T BB 2R [ 2,
BPHE A Hpg i ] RS 6 AR T8 [ 2855 kR B o iike [RIA, i 9% 58 A5 A Inan 1Y)
Wik WITE A 5K, AR HAE 5 1 1 [a] AR i 11 G (W) RS A0 RV 38 S 65 9 4
ARG S5 AR & 78 B, Cocobod 1l Hamester /2 w22 [6] 35 A i 435
2J5%E , Hamester 2~ A WA 55 1] Cocobod i B AL R AL . HHE AFFATIA
RS T EURIE  (H R AR I AT TR, RVEEIROVERR o s T A F
PRV 7 2SR 2 A0 E Pk e @

2. P IR AR 2K

IO HH AR 2 — A AR T 1 S TR —FF 4R 2 R VE A B [
XA ptetE Ciliomahikd ), Rish = J@ F 4 #EAL (jurisdiction ratione materiae ) T Hk=
AR T

e S FEAN T, B H I AR BIT 25 10 4509 H X (A8 FEREE H 5,
PR REARZ D PR ARG Ik, 89878 HR 30F S 1Y 22 47 R # A 1E
HRIVET R, AR IE AR Uik, g A Z EIVEIT H3RIA : 55—, Hamester
28 AR WAM £ AT, A BARAN 3R WAM. 1943887t B A2 52 WAM
B i A A S — 20 T AT AR AT 2 LUE S s th s A C &
Fro 58 T, AR Hamester 23 A 43K T WAM AER =, IR B R T R)E 2
Hamester 23 A0 /& 1] WAM WCOBCHC AT [ 857 b 185 65 9 AN 4, X o6 2% F A B o
T WAM B4Rl o 55—, g A GE 1R 2 HA AR LB WAM IR AR IURIE
e N T HIE AN HCFIZE s E A, @

Id, at para.362.
@)  Id, at paras.113-119.
@  Id, at paras.98-99.
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3. bR A 3T

R IEIA A, QAR —I5T 4 B 3 s 17 ik S A7 FH 3k — [l P 9k i sl oy D ), 25 3 o
W SRVESR IR TR , 5 B AR B A T AR B R T (AR A 2 ) R PR AR
il BE A, WA AN 252 BIRAP . QSRR Dt SO AR T8 A AR E 1 A i,
AR E FRE T ENE AR, X SR IE A2 BIT ELARFEFERZ A A — e 5 . ek,
b SR 45 I T DAL B i e R 45 8 8 0 A 3 S 1 A i i DRI o) 8 3R AR S I DR A B A%
1, Hor—A~ 5 WL S5 WA SRR B A7 5 AR B [E W B N Lk . P 5 AR T E A
() 450 2 IR EAE BIT H, 1 BIT 24 5 B4R & ICSID kiS4, X fhiR 4544
B DRI AR BT BIT frfili F A5 . ©

ARZEH, BIT 55 10 5B 2K 8 SF AR08 E IR AR R0 N HFAE—46 2
J5 1) B RER A AR ) — 4R 2 it B TR AR BT BI AT A 5 B Lk e
Rk NN, a2 X 433 9 8 sh el 81 1% (initiation ) B A8 & 3 PR, DL S 48 W8 p 2 10 )
( during the performance ) B EME. 55 10 ZZH0E 1 BIT (191E G H, (HAL LA 58 )5 8h
IG5, TR, PP AR E A A SR AN 53X — [l AE DG o 275 10 AP0 M S e
WA A A, Br LA 5 BIT (938 FH Y8 BBl AR 282 i A AT G (H AT R S5 AR 9 BIT 44
AL 8 O A SRR B PR G o AR E BIT AUREEE , Q0 1) Bde P e — A AL
[P/, 745 5 5 AR S IR0 T R A G M SR B B BR IR, 7R 225 M iR 25— 20 B
A A RERL A B B b o HOC R S BOS TIRVEAT M A8, A DG
BEGIH R TFIRVEAT R 4845 , BInfE— A9 (] 812 Hamester 23 A2 7530 1 SERE VR &7 T
BRI

TEH A SE A IR 5 , M EE DB g A e BAT 2R AT . A7 DS
7N, Hamester 23 F)TE AR WAM HLEs$E b & 55 L 24 T 2813537 % Cocobod, {HAH
KAT G TN BT Z B C 2e05 1k o BEAh, A B0 RSS2 B, 402 Cocobod I
T H A R S AP Z AN SIS T, BT 2, WA e R B TS A IR VES T R %
FEATEHEMGER] T e EH . T Hamester 23 A FAASEE H- AR RS2 i A R i 45
FERURIRVES TR, T Hamester 23 w76 AN 0% (1) 4 i Ja T HAS B L, ©

(Z) IFEMENITAREAIUVAR FER

1. wifF AR 7K

H g A 5K, Cocobod MIAT R 58 455 [F] T M ANEBUR 94T R, 2R Cocobod HH [ 58
P, IF B B N ACEAR S Ingya] vl T AH SRR T BAT AR OC LS5 FEYRIR T, i
T NEHeH Cocobod fE M “— A~ ZEWT L E A LAY , B 53 42 6 R4S B 4 i ] vl
TN, I, /8 B A 524K (entity ) ) Cocobod B4 M8 T BUR A EAT R, HiE

@  Id, at paras.123-125.
Id, at paras.126-129.
@  Id, at paras.132-139.
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Nitt—245 1, Cocobod 7EIEHE S & — A EZHHLE (organ ), (INGNZ%ED) 4
195 SR BBLEGEAT A N GARAT A B, AL ARV AR i 1984 4F (GCB 1) 4 32 5 @t ar
Cocobod., Cocobod AN T BUFHRRE, 111 HH 5 Hamester /A R4 KT AR AEAT
fEBUMFIRRE . ZEXT 8 H il ABURFRZSRE, G AT Cocobod PR YA AR T itk — 20 4k
fir A4 CEZ EPRANEAT AR ST Rk %) (LU RRR ( EIR TR RRER)) 4
2 4, — EMEPRAEAT M EFEE R EAMER . @ BIE AN FETK, Cocobod Ay HE—iAT AR
XTI 25 IO 1 — IR AL BB L LS5 ATE R, BT H 2, BiE A FE5K, Cocobod 1Y
Al AR (FERTAESAREE) B4 5585558 8 &l 2 LT TRHE. @
2. W IR ARy 3K
Y A B I RERC L FE T PR T A BRI, BR T

AREHETEF gl , Bk = J@ N HERL (jurisdiction ratione personae ), ® 14, g R ik
A REF B N B A IA Cocobod T LIMEN ( EIRTHLAFEZR ) 56 4 K0T Y
IR © B g AdE— 204 1 MR (EATHESRRFRE ) 6 5 4%, Cocobod HYAT
AT F gy, @ AR (ERTHUEFRHEZR ) 5 S 4, Cocobod K2k ( GCB )
YA —LEER AU AT AR R 2 LS B an, 55 34 4556 (2) 3K (a) TALE 1T il
FESRG IR XA DL “HUE AR (GCB 1% ) MR VFTIERIE”  (HHI3E A H
PRIIAT R IFAETEA T X AP EOM AT o B H I AN, SEt T A T A B A T O AT, X
AT ERASERM . BE PR A R THYES 8 454 Cocobod 17 A4
R TATE A Z S A R il B R AR i, RAT Y KA S g il 7 HART 78, HRW
11 R4 T B — ARG A AT A RTA ST TR @ a8 H I AR R 38 TR
P 2 256 Cocobod 17 MIHTT FINANAGULEEL . I CERTHERAXFRE ) 0 2 A7 AP
FREE FJRAT 4 55 55 5 AR50 8 A5 R AR, WARARBE 2 2 450% Cocobod AT RIH B¢
T, W 2k 25 R B A BRI US55, AN W I R RrE 40 1 b kA0 S Al A
NAMERGEA ) AR T 4 55 56 5 5 8 /BN B — M TEEEIT N, B2,
PliHiE A E 5K Cocobod J2 ( FRK TS ) 4 5 & PR ALk, @

®

(HEFEFEFARER ) 52 M T —HERAREATNWER: —EERRREITHE TG N EA: (a) mIEN

SUAVEN R AT AR IEIPRE A FIZ 8 s O (b) AT R o i B 55 1

Supra note 1, at paras.148-162.

Supra note 1, at para.140.

(HEETHEFAFE) 5 4 0 L ARMEZRYLOC, NI TSI ATE AR IRGE S AR IRGE , SR E R R

LGP AT R A, ATV A 2 SR BRI DG 850 - S AL G s ELAT TRl | AT S Ay R s vk i 114

FEIZRAT R 2. LA B P i B Rt 7 (AT A A sl i fe

CERTULFRFOEE ) 45 5 FHla . “BIARNT 4 08 19 E RZHLA Z% E ARG T BUR AU 2R A sl sk

AT R R FE B TR 1 R AT R AR LAZA KSR AR 1 L T LA R SRS AT IR

@) (ERFULAFELE) 48 FHE : “WIR— Al SPR R M E R sl e AR i ) R 4730, A7
LA A PRk B 1 — [ AT

®  Supra note 1, at paras.166-170.

®e 06

®
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3. bR A 3T

PR EE N, IE 53 () U E e — ZE 0 v 2 J T A5 AR ) A 2 SR [ BB AN Hf a2 o ©
VA TE )RR AT DL S A8 RO DG, AT DL SEAAR R BT G, TR e A AR AT 487 AU
BT AT L . R T XA AR U SRR, 1 2% 1R R $E AN [R] 28 0E
T . WA T HE L S YA A 2R A A B ATE I 5 (B4Rl 1
UFESEHE SORH O BIT 177 32 5K S e =550, D) WA 200 7E 457 %% i Bo e A2 2 = 50, 1 31 S A o B Bt
HANFLAES S, 5T RS I AP & AR R B PRk r g, & H 2
G A 5 E A XN —F 7. B, 35 R A ok EARR — A AR R, (H AR
VFZAEO0T AT [PEURIG  PE ) RS DA O, WRANKE 248 1 7 7840l AR X Ab 2
PATE R, AR AE LT, APRE A, XA R A e fef A SR B B B, AR A 53
PrAt st 7o S5 E R E 24 R

ARG DU R A Bl s A GRIARE LA T R AT U B TN BN , (5 DA 2617k 14
WEPRAREAT N 005 2, BARER S 5 M NG HA LA AT a5 F g2
ALY o TERXFE DT , AEBE N Ry HEAt v i BRI g B e i A e 2 1 B 4
B, A AP BREEAT R il H T F gl WREE AT T Fhmgh . (il e b A5 kA ] i 5 5K
PRI A IR B, A R T 70500 1 2425 ARG R 5 A 5 55 ) i, ©

iz LA Bids Z2 51 2518 2001 ARt 1 R THE Sk 58 ) VR IR I PR
oo AR —IAT AT —E AT 5% E AR TR B DT &R X R UK &R AT e
R SEAT A B E R LG 5 (57 4 5% ), B2 B SRR FH 6 5% 04 BT 1
AIATE (55 5 5% ), BORFAN B A A 2L T E R WA E T (R8s Fallfe 360 T )
APl (55 8 2% ) X THITE AN FEIRIAME AT HIATE THEK, MEREA R (ERTIER
FRZE) 55 2 F50 B R — ) B RN T 0 — et e Xz AR U B A
Bj7 1 T PR 5 AR T R 0 — e L35 @ Bl , AR EEXT Cocobod 17 A& — k1T T 43
Pr, Dlaidy (ERTUEAGRERE) 5 4 50 50 5 40 50 8 ARyl

B R (ERTEROER) 54 5%, MREMNEE LA (GCB L) &M,
a8 1 Cocobod A& E ZHLC, MZ “VEAPLAE”, ATLL “Lhk N4 SRR,
Cocobod J& — ™ & 3z 0] n & 30 B & B A Rk A 7. @ 3552 A, 56—, (GCB
) 5 32 M BUMN HAE Cocobod TEH “—MEtEFE/R” MHE ARSI /R 55—, X 4t
578 HATE S Cocobod 5 F 23 sl FUZ PRI J A BEAE M 5 28 =, i SEFRR Y “FF 5
Cocobod Y& R FILHAD 557, iX B % Cocobod 7E-5 HAMZ 517 & B9 -& [RI FIAE 5 v
ez R e TBUNTE 2~ o RIL, MR IEIAH Cocobod FEIEHE [ sl =5 50 #AS RN

1d, at para.140.
Id, at paras.142-144.
Id, at paras.145-146.
Id, at paras.171-173.
Id, at para.184.
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H (ERTUEARRTELE) 8 4 K EFHE®

HU RS (EFEFAT RS ) 55 5 27 E PRA AT A T ST 20 [R5 4 7
ANEME: S —, R EABUFEOT SR 58— A7 Rl i A BUR AU i St A
FHLEAI L A ISR X BIFE T MR T A FT MERIA T T EFR ; TR AT BUF AN
(R SEARAT R I B2 F SR, A Z500E B BT B A5 A R AEA TR BUR AU, AR R AT . @ At
fh#EEE P4l T Cocobod 7E 5 Hamester 23 7] A % WM SUA ¢ 1038 55 A Ry 7 40, 7 % i
BB SAE N — D PAT EEBOT A E R SLR . X — 43 B 5 7 T BURFAUH R A 2
NIRRT AR R T S BLE R — BRI 25 el B A, A S U BT SR AT R
Cocobod FIAT NN T SLHLA W H MM EEAT [ EUR AT, T G — £ BE 4307, AR e
Cocobod AT HIRAREMRIE (ERTHULRAEFELE) 6 5 KA TEE,©

BEAb, AR EEH LT Cocobod AYAT A 75 7 [ 5K ELEEFR44 T UbAT 0, 40 SR 2 i
A CERTHEARESR) B8 4&HATEHE, BT E AW HiF AREARIRR, LK
BETLRSR A RIS BT R o AR il AN RVRR 2> e 25—, 2001 4EM ks e K
s 25, 2002 4 Al ] SRR R B 2 55 =, 2003 AR BRAUAE O R I , 045 5%
Pt Holzépfel oA (&R . @ Mk HEE — 0115 e &A% 4518 . i AT M AR BRI T
INAN . © BT I T N R B — )y A IR AR IR I Holzapfel JeE Tl 55—,
2003 4F 4 ] 14 BB MK 047 R 58 =, BURFSEIE A H 11254 @

(=) BETERMITAREER BIT

1. wiE AR 2K

H5E, & T 2003 4F 4 H 14 H WAM iz 8 B 23RN BE A Z B 21800 5%, g
NINR, B i AN TE A 15 3 3 H AN ALHER IS AT, B3R WAM 19z & AR
o, WREE T (ERTHUERAEER) BTN “F8m” o “f=l”, Wizt Al
AT HIBUN . © Uk, 56T 2003 4 2 7 14 H A9 D284 B3 ATA N %284 A 1F
W2 B SR AEIROR .

2. AR W IEAE) 2K

T, Ty i E A MR FR AT Holzapfel S5 IR, 9 35 N, AR Ui 2
BT RO S A IE 2R S RARE @ HOR, 56T 2003 4F 4 H 14 H 5 BEGHEI 2L, 8

Id, at paras.187-188.
Id, at para.176.
Id, at para.193.
Id, at paras.202-203.
Id, at para.204.
Id, at paras.255, 267.
Id, at para.291.
Id, at para.301.
Id, at para.306.
Id, at para.297.
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HiHF AN IAH, Hamester 23 Al $2 2 A 23 SO AN 25 2T AT A0 T8 F 2SR g W B 1Y
A2, 22 B0 0% BIC R T WAM SCTane] el Hv 550 S % 5, TV BRI F R
2 A WAM SR F5 ;@ B, 56T 2003 4 2 A 14 HAH 284 ghis Al
T BRI 4 i — A FH 2B 1F Hamester 23 F)AS 24 TG40 WAM 776

3. bR A 3T

EREE 3 ) o3 BT T IR A S TN AT R B —, G TE Ty 1 R A s RO
Holzépfel JcA= SR, 1A UEPE I X — At ) 1 gl i [ B L35, — [ B4R n] LiAT
i HLPER A AR VRAL TR A AU ST, % Cocobod B J#E 44T E A1 WAM Ji 51 it A\ & i iy,
DL Holzipfel JoA: FIA R N RG2S . @ 55—, & F 2003 4F- 4 A 14
H 5 BERA A8, A EE N N HMELLE KT Cocobod HIFE 7 B K AY T 2248 7~ BRAR Ry #1255
Hamester 2 1) (94 FAL, @ 55 =, 56T 2003 4E 2 H 14 HAYH 0284 kgl Jy, o
A4 SRR E T PSRk oG R B4 T A, NI A A 1 TR) e 245 AT AR R B Y
Z 5B EARE , T T2 Cocobod HIAT AT A ST TBUM ;5 H F1AEA XA E 45 3¢ AUR] Y
TP R A R DAL BIT SERTPE AR A5k i ati i, RIAS E RIEAEN . fhEREE I R
PRI Y 2 S BB 25 B 1) . YET Hamester 23 7] B 22 I HAR A Ak b i IR, % 18 3
HMEGAVEIK AR 2 AR BERAH R 25 iz & B 282 29 & ot Al
(AT R DRIL, e\l , AR mah A i BIT, @

(M) REAXRTFERMITAREER BIT

1. wiE AW IR

HIIE IR, 2001 AEM AR PR, 2002 4F AT AT SRR A6l 2003 4F ) F A4 4R it
BT A B0 ARYE BIT 55 9 4556 (2) R4 40 pleE , iIX 25 Ml Z I & 2 3 A8
R Z VR, RN, X AWt & T BIT TN A6 A A IE Rl 7E N A 420 L 55
HE AU AU A RS0 A T B bR )2 A 2030 19 & 2 FF (legitimate
expectations ), X F & AT L T8 H i AR Cocobod 754 B8 MM R Il 7 1 7= A=,
T NG BEHB AR I Ah AR A TR0 . T I e 5 BRI R AN — B VR A R E S BV
R A REXT I A MBS S IE A i . ©

2. MOF IR AR £3K

55—, Cocobod T 2001 4EM A& R AT A IFAEIH T8 TEOM . 55 =, Bl Aty
RATHTEFEUN, Hamester 28 A Y Fik 8 &2 A MR, A ReSE TiE & T BIT,
=, 2001 A PMSOFEA A TR @ TR AR, B g A, Rpfd LR b

Id, at para.301.
Id, at para.309.
Id, at paras.297-300.
Id, at para.305.
1d, at paras.307-312.
Id, at para.333.
Id, at para.208.
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A F G FHF A SR L ] N v R R gk 5 [6] 55, Bt BB IE g a4
GBS A T AR EMUE H— I A A JESEA Cocobod 2558 1, 55 9 4755
(2) FARRERGHIICA T SL55 5528 M BORT 26 24 S 55 i I . ©

3. AR A T

— T AR A I T O ANBRIA T T S W BT T R A e (]
{RUEAR AP FRBENG 3 BB Y R B AR08 F E K IWAT RS A g & 5 A vl Re Al
FHCA B UM A JE A 71X Hamester 23 Rl AHE PRI, AN gh A EI PR o3, 75 224k
SRR AT R SR VRS . © PR 1 R T g g T A Xt A 1k 2 I sl 4
PEREIE AR BR800 PR AP A R A it S, #5646 J 5500 1 BIT 6148 1k Josb
AR RLAE AT IEAFE PR A B3 FH ) L, @ e 48 1, — i & L B I &
) 3 A 3 S [ P , AR SR BT R KA T N B 29 v i T AR AU Y . @ FE LT A BN TR
ISP TERF B L ke 1, & 3 R (AR AN G [RVBCR A A A 2 P Ak ST 1) A
35 A 15 1E B A TR RUR) 32 B AEAS JE ITIE R H 35 NGB I T A A IE Rl ki . @ 78
PP 25 38 FH 1)L, AR BE DR, 28T BIT P47 4 2 3B FH i BB A T30
o AR SRR AR 0 RS B R B A S SR BT R ) A [R5
K, Cocobod 52—l 37 1 5 0 S AR S 145 T 7 AN BERE BIT 56 9 2556 (2)
K FIAENE TR 5578 R AR B ) 5 . @ ST INGNTE BIT F AT R ST
SEW  AMEE A N AT B R B R NS RHIRVEA T M R S SU55 B B 250 ©

= E A

ARGW KL AAE “AFa 40H ERAH Z0K | EERAEST N IE 5T R S
SRS SRR, S BRI 260 JE T A B A 200 IER I8 | TR 5
SR A G AY IR

(—) “BEFEERZXRE" EX

“TPEARIEENEA ZOROEHEGE 5 AR AVER R Z N R . AfE ERT
FEEXHZZOR B RUE RN FIE A ZREESN “FraAGaEk” 2R W
PUAE , 1% BRI AT B B8 A9 SO I AR D XS A 0% A B, ] RE BEE AE AR
SCERAT AR b FH A 2 S A DRAP 2 R B BR A 5 ) Ik, A3 ¥ 0 Bl 98 1 SCA v B

Id, at paras.340-341.
Id, at paras.313-317.
Id, at paras.323-324.
Id, at para.329.

Id, at paras.335-337.
Id, at paras.347-348.
1d, at para.350.
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TREE “FFE AR ETEA” ZoR, @ RAEARRIEH BIT P& T SRS AGE kA
FIRILAE , ELRR s A 2 A O AL, 3K AN A2 A5 24 LA o 52 1) %) — e ek D, Rl k4%
TEAEALA G O T A Z B e (4, e E R s Ve R S e “fF 6 R E %
B K. © SEBR L, B TR AN CRAP R TR AR 0 AR S AR T [ A R A 55
Rt “fF6 788 EVAE RS C FRAMEBRE 1 — T BN 55, BIT i Bk
PR S “FP O RIE ENAEE” SRR — 45 R4k (2 BIT RN & Ik 430k
BE XA E0R

BRI AR MEEXT “FF5 RIEERA" ZORMHAIW FEEE5 Tk %
A RUIROCR =R

B B ET AN YA BEEE R, 7E AR EREERT BORTT  AN RMRER
JEXT TR0 T BEAT A RS BB AT B8 R AN (R B - SR IBUBk SUAR R 1 PP AR 2 AR, 42
YT BT A BIRENE FEAE S 43 7R 18 [ B s AR EEAR U], AN, Rumeli JFAG
5 T 3T HE A R DA R A 25 3 i R A o S R 2 R s A S AR S g 47 5 ©
N4, Tokios Tokelés UF 5 vw 2 FZAMERIEINN “FF G A EIAE" ZLREEIA G
PO T L SRR AR IR @ SR SURRRE R PR 2 DR, Teie il O AR
T8 ] [ A 7 BRI 2 4 SOA R A SR, A Tl AT A AR ERAET SR,
AR AP ERE R B SRS . — 7 T, A S AR E T 5| Phoenix R4 5 23 (TRE 19 53
B, U BH 5 SO B U] ) 45 TR AN A2 BIT A4, IFiE—20 B RE 1 i T DU %) LA P 38, A
SR A i 0] BV R T ] PR D ) S T o vk SO 2 s ol A5 i D 4 A 7 g A 4 e T
SRR, DRI (ARG 2 ) T ) E PR ORI i BE S s 50— T, AR R P E
ARyt AR [ B R 94T A [RIAEAS A2 BIT £R477

B W E TR RG] . AR HE BIT th & Sk MR 8 0 AR s RE,
HIEFEGE AT LA BRI ] 43 1% S BB (made ) FE 75 BBt (during the performance ).
ARG APERE AR S Y, RGOS B B A AR R N AR B AR AR R ]
AT R B A i R — A SR R, @ X TR (] 1 [a] i, Vannessa V722 P i P 58 Al
Metal-Tech 155 2% 51| v WrdH 2 PR IE 38, — B S8 AR 0%, #% 08e SCrh iy Aik 2k

®

T GRITTEAPH “FFEA0HE EAA” ZOR—R0TR B AT SER T 2R P S I 1 ), 3 QRRTRFSE )
2013 R4 111,56 120-122 1T,

Supra note 1, at para.124.

[l ]k - Zopdtr [ ] e BUGHE Sl - 990K CEIBRBETT 0N ), A0 ik iz, o B0 it 2014 4R,
5594 T,

Rumeli Telekom A. S. & Telsim Mobil Telekomunikasyon Hizmetleri A. S. v. Republic of Kazakhstan, ARB/05/16, ICSID,
2008, Award, para.319.

Tokios Tokelés v. Ukraine, ARB/02/18, ICSID, 2007, para.97.

FIE0gE BTl - A HL AR s eI R R A b R M ) R 5
g ) ), 8 CRIBRERTTE ) 2018 £R45 4 101, 45 84 1T,

Supra note 1, at para.123.

Id, at para.127.

®®

@®

®®

VAL @31 8 ARA BRA R 5 2550 58

@ ®

155



BWEMNR G HE 2023 £ 4% 6 1

TEE R AR E 2 S . Fraport YRIEAEEE S AR N, BIT AL A9 A &z
PR ESRAPAEREAL A0 BR A A PR T $e BB S7 B BE , MHZ S8 B9 — > S Rl B /e — &R 1
PREEMERR YT TN R A B A ] 35 5 @
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FORER T 5 ZE IR ST i AT AR AR LA b 5 BRI BT 3 i 1A 0 S T AT,
ZIA T B R SC R G TR UE A 3 W E AN 2 S BT R A . AR S ARk
JEVEIS I3 1 $0E 3 I BT A S TR T S AR Y RE IR 2 i, DA A R 2 I
TEIRVES T & B AT SR BB E PRI EHT, PR Hamester 23 R AL A AL
S PR A IR VR T A @

(=) BEFRAEIT AHHF SR 8

ARG (RN 2 ) 26 25 4555 1 FKIIHLE , ICSID R REBGERILR T “4F 2 [
5 —4i A EERZ 0" HERR TE RS EE AN GHANZ B 85 i, SR, A 5%
A Al K25 045 BT A 25 A B D7 i (6 B AT o P S5 B LA RSO 5 e ik
P, X 28 FARMAT M RER A DT T B A EEARYE (ER LRGSR ) BEATHIBT, 1% 56580
U TERLIN R AR Sy > 0 P FH T R PR Ao, @ (RR SRS e ) 1y
TR FE Bras 58 g U3 ] T BEAFAEPIAMEIE « — 2 Al 55 BN HHFA
TE TCSTD AL R, 1 AL AL BT 14 B (73 DA SE FIEAR A W ) TRl L, e A G T M i
(ERTUESRE L) B 5 K808 8 FWOAEN “IrlBUNIEARIARE” 80 1 N BUMNR
BN AFFE E R e “5H 7 1@ XM (RN 2 ) o) —45 2
R I BER, JETASELAT (R fPs A WEms s @ 2 A il 55 3= 0 i s Il 52 1 [ A
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HZIAFET BIT BRI G ImmIRCR . AR T —FiEIE.
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Vannessa Ventures Ltd. v. Bolivarian Republic of Venezuela, ARB(AF)04/6, ICSID, 2013, Award, para.167; Metal-Tech Ltd. v.
The Republic of Uzbekistan, ARB/10/3, ICSID, 2013, Award, para.193.

Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ARB/03/25, ICSID, 2010, Award, para.345.
Supra note 1, at paras.132-139.

e, Enron YFBAREESE . CMS VR B AR AE 22 55 s 2 24 B RN (B R ST AR S ) 9 2 B E PR, Enron
Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ARB/01/3, ICSID, 2007, Award, para.303; CMS Gas
Transmission Company v. The Republic of Argentina, ARB/01/8, ICSID, 2005, Award, para.315.
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Supra note 1, at para.180.

Id, at paras.213-217.

Nykomb Synergetics Technology Holding AB v. The Republic of Latvia, No. 118/2001, SCC, 2003, Arbitral Award, p.30.
Maffezini v. Kingdom of Spain, ARB/97/7, ICSID, 2000, Decision of the Tribunal on Objections to Jurisdiction, para.89.
FRIIAR: G CERTHUERR) 1 “ERRAEAT R ), 8 QEF5) 2007 455 3 1,45 97 i,

SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ARB/01/13, ICSID, 2003, Decision of the
Tribunal on Objections to Jurisdiction; SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ARB/02/6,
ICSID, 2004, Decision of the Tribunal on Objections to Jurisdiction.

@R@9®®

157



BWEMNR G HE 2023 £ 4% 6 1

FERSEFATFINETT EERA 005 &S RS, NERS B, S35k ik
FFARE E S AER G (N E PR se e n 8 22 00 B &, SEBRiT S A R Sy
AP RAE E SHMERGEE ARG, n, & [F 22— 7l ge & AE E 0 E R C L
BATHEBUN BT AR, 57— Al e 2 o B or TRIBERR NI FA R . it
518 T 45| BIT L3P 253K 10 B AT A% [l R, B AR B 4% AR il [ 5875 20 T A TRl RE
A AR 453

XTI, FE B3 8 AR I AT Wi g — AR B 5 ik o @ — 38 43 R 2 = 5k I 45 - [R] AR
XPPE HEan, A Z2 R E DA A AN BEE CRAP < S A T L R B B k7 A% i [
A A AR P AR 5[] 355, IR CHEAN SR AN 20 ) T SR A B 4 it =
SO —RSCEMRE, BIT PR3P 203 S s FH o B 8 120 3L 55 J& i 40K
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Michael Feit, Attribution and the Umbrella Clause - Is There a Way out of the Deadlock, Minnesota Journal of International
Law, 2012, Vol. 21:1, pp.21-41.

Supra note 1, at para.347.

Ioannis Kardassopoulos v. The Republic of Georgia, ARB/05/18, ICSID, 2010, Award, paras.275-280.

CMS Gas Transmission Company v. The Republic of Argentina, ARB/01/8, ICSID, 2005, Award, para.299.

RZIA : (BRI e SR R SR 7R —— 45 G T B AR S B 73 ), 3 CIERm g ) 2014 4455 1449,
5 43-44 11,

Supra note 1, at para.349.
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AR TEKG AN BIT 47, 38 0 25 S B00E 157 B BE sk i sh B BE i Gk, iR LA B I A
17 5 G UMLRITT SE A R DGR A B 3R BT N AR AN ) 152 e A A5 AL
MIRVEAT N o X5 — AN, AR 28 il i R T (E R TSR ) 5 4 4%
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THEEE M AREE SR EZITHA FRE &S AT 4 I8, i mA 2147 19
Tt (AR X PR AP S5 VR H e S g

Bt AT A & iz 2 5 8 E PR 5F I 34 v, 5 A AR DG B BRE e
RS E RN B E A S A E E A L A R b e A G, v] BE S B E PR gt
PEAPEE, DR A T A T E PR A A S MR B B AGGS . HT R A EGA
TR, HAE ICSID i o o 23 TG S0y A8 A TR I 52 ()8, DRI, il A7
MEE 5T T R KA E & 1CSID PRE B SR SRR DL . AL PR EAEAT N
VA TT 5 054 S G FH Y DL R U A T AR B, I 5 2 1) — 851 [ g % i
BRG], tein, A B E PR 51k ZE i 25 (UNCITRAL ) 1) White I E[JEE 52 4t
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Abstract: Gustav F W Hamester GmbH & Co KG v. Republic of Ghana is an
international investment arbitration case which relates to a joint venture between a German
investor and a statutory company established under the laws of Ghana, and Ghana was
involved in the case under the International Centre for the Settlement of Investment Disputes
(ICSID). The arbitral tribunal issued an award in 2010, ruling that the tribunal has jurisdiction
over the dispute as presented by the claimant and rejecting the entirety of claimant’s claims.

ARENR : CE BRSSP R 0E 3 5 7R T8 R S O 1A [ R 5 ), 3 (b ) 2011 4R35 2 11,58 132 0L,
White Industries Australia Limited v. The Republic of India, UNCITRAL, Final Award, 2011, paras.8.1.17.
He s (A AP R0 i FE et 1 ) S b IR ), 2k R RIBIFSE ) 2022 4F50 3 11,55 175-180 Ui,
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The arbitral tribunal analyzed the controversial issues such as the judgment of “in accordance
with law in host state”, the attribution of responsibility of states for internationally wrongful
acts, and the application of the “umbrella clause”, which has important reference significance
for the subsequent international investment arbitration practice. With more and more extensive
participation of state-owned enterprises in international economic activities, international
investment arbitration cases related to state-owned enterprises are becoming more and
more frequent. Under the circumstances, the question of whether corporate behavior can be
attributed to the state should be fully concerned.

Keywords: international investment arbitration; in accordance with law in host state;
state responsibility; internationally wrongful acts; umbrella clause
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China Maritime Arbitration Commission (CMAC)
Model Arbitration Clause

Any dispute arising from or in connection with this contract shall be
submitted to China Maritime Arbitration Commission (CMAC) for arbi-
tration in accordance with CMAC Arbitration Rules for the time being in
force at the time of applying for arbitration. The arbitral award is final and
binding upon all parties.

Recommended additions:

The arbitral tribunal shall be composed of [...] arbitrator(s).

The seat of arbitration shall be [...].

The language of the arbitration shall be [...].

This contract shall be governed by the substantive law of [...].
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