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Abstract: Regarding cross-border enforcement of international settlement agreements
resulting from mediation, there are different paths. First, the international settlement
agreements resulting from mediation can be converted into legal documents such as court
orders, arbitration awards or notarized creditor’s rights documents through court, arbitration
or notarization procedures in the country of origin, and then be submitted to the enforcing
country for recognition and enforcement based on international treaties or reciprocal relations.
The second is to bring an international contract lawsuit based on the international settlement
agreements resulting from mediation in the enforcing country, and then apply for enforcement
on the ground of the favorable judgment. The third is to apply directly to the enforcing country
for the enforcement of the international settlement agreements resulting from mediation,
without the need to convert the international settlement agreements resulting from mediation.
Each of the above models has its own advantages and disadvantages. China can conduct
pilot projects in pilot free trade zones and the Guangdong-Hong Kong-Macao Greater Bay
Area. Then, based on domestic conditions, it is to be decided whether to ratify the Singapore
Convention on Mediation and how to lead the negotiation of an international convention on
the establishment of an international organization for mediation.

Keywords: international settlement agreements resulting from mediation; the
Singapore Convention on Mediation; international organization for mediation; transformation
enforcement; direct enforcement
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AARS, https://mp.weixin.qq.com/s/HbOleMrlj1sufsd1 RcKkig, 5 b)) : 2024 4£ 5 H 5 H.,

PR CE BRI PG i ——DE R R P I LA 4% ), 3 (R Pak SR ) 2022 4755 3 101,59
65 UL,

Sonatrach Petroleum Corporation (BVI) v. Ferrell International Ltd England and Wales High Court (Commercial Court), Oct 4,
2001, https://www.casemine.com/judgement/uk/5a8{f72f60d03e7f57ea9445#, last visited May. 5, 2024.

Union of India v. Mcdonnell Douglas Corporation (Commercial Court), [1993] Vol.2, p.48.
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P00 F BN R AR SO S AL 2 P A B e . B & Sk B
R, A R R TR AR v B A 249 M e SR A AR I MEHE 15 . 7E BMO v. BMP £ ( LLF & #K
BMO %) v, s ik Be AR P & Rl 2 AR DSOSk | B Je DA iR 4 skl ik
AR A RIS . W IR Z T B A R & R SRR, L A — 7 8 BOR S IR A BIHT
Ty E PR O (LUFRIFR SIAC ) FHARYE SIAC MR BE T ik . © 78 BMO %+,
RBEARYE 2 A Z B0 B R PR, e e Al T A R TR, [F] B4 e A Rl R
W3dE TN m) AR A 4. T BMO 29 A AP i HE SR s v e R T
YE[E Sul América S “ = BB i AU FUE N FirstLink 58 OCFHe8ai b
AEEREEH, RIS AT BCY L6 rhide B Xt iR WA ] gl St il i, A Ak B il v
Pk FH A TR e i o A A

e [ VA B FUHT N3 v Be RN 1 AR IR A [l o A 2 D SO vk — R0 . E 3R P
AR IR TP SR T A B —38 53, B X L IR DL sy 7 s o BT
IR PR ZEIPIE R T BB e U, S R i G Rl R R AR g,
BT PR S EFN . AR[E ZAME T, BCY RHikBe e A E R s 15 i i
HEBR T AR PO 7 MR, A R R BT, B8 T A R A S IR AS ST o IR R
T A ER DRSO ST P SRS FH G SR, SRR X — SR AN SR8 T A R RAR IS BT 1 1
o £ BMO £ EBE A Y3 N Z A AR BN 5, , ToiT iE ASE — I BopR 4 5 2% U1K
FR D DM o Ao s oA P AR M SR T, TR T LATE S B B rh e R FH A Rl ES
R R R A B R, B T A R B R — 300, R, P 4% 307 248 5 ] o B
2, BB e

FRAEA R PR BSOS T A — o A& B R R 7R 2 3 AP BSOS
TR i 35 T /R BB i, R BN SUAR ) 1A ) B — 3540, 24 3 A A TR PP 452 11
LA RIS R IR AN . X — WL R D[R S0 55 A B PR A5 3 S kg, (FE KA
RV VA A BRI B - 55— , PPk S WL A TR 3 o R 2, LA S

BCY v. BCZ, [2016] SGHC 249, p.583.
Id, at 587.

BMO v. BMP, [2017] SGHC 127, p.57.
Id.

Id, at 64-65.
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WA E T PR AR MEE L RS o by il FHAS 21 T [ R R = A vk sk
SR ) [, B I e S R0k B ] T B8R g T R R A S i =

XoF T R A E PSS, D B B AR R B R T IR AR, — R R AR S
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Z5H Enka 241, Sul América Z2H7, S EEBE E IR 1™ “=FrBe” e #, ix—H
MITE S 2L 5 Wb Z 0 wioE o %58 R Sul América 58 {&K: A Enesa Engenharia
SA ZEVT T W3 AN R By A PR B, B A R AR S 5k, [T I 7R 8 L P VA LIS
FTFA TR, B PGE B A LR FERL ., © A S R A R A A v H 0 2 6 FH 9
B A 2 L PG P15, MR A R PR R R M AR R 2 RE S AU T E P R 0 © Enka 29
KR A R %A R B ES 50 45505 1 aRA0E 1 =, G R Y AH
FRHE 1CC At A 37 i a , et 7E 9 R 20

Sul América 2 Fil Enka 22153 AREZY5E 16 Al A A S 1, 207 7 ki,
GRS DR LR BOREPE B UIC R R, B =B wf e AU R R A E R
MR A PR PRGNS . Sul América ZE0E =[BT BfE MU B AR 5], 420 BT A
T AP BOHEYE R BB AP B, T Enka 58 0 [ 5 ik B i — 20 X 1 A SGE
A [T T2 A b 1 AR PRI E T , 20300 B R Y /R 4% BRI B4 52 DMK R S 0 7 =
AR B B BERTE T A 45 PIASZRA X BIFE T, Enka ZEHhikBeds th 17 A Rl
AN APPSO 1 AT BB, 50 T A M A R R P S B A M —
L30T AR P SRR R AR A R 2 IRBE S T AR B IR s A X
WEE R A IS R AR« He— B 1, 2425 I 0 A ] v 24 1 e et A ) 24 2 A

I PIT A RO L 55 AR DR I 7= A B T A 4 WO AR AR s L, — 3k, S N Z Ml
[5] 77 A BRI S35, B4 HG HP ) PR 2™ A BORSOR) S 55800k P [ — e L= sl f &2

AP MU E 1, AR5 ) 5 AR A AN R A R 2, T RE 23 DR i AL A AN
(RIS AOXERE | S B0 AN [R] 93 4G

@  Sul América Cia Nacional De Seguros SA v. Enesa Engenharia SA, [2012] EWCA Civ 638, p.671, 672.
1d.
Enka Insaat ve Sanayi AS v. OO0 “Insurance Company Chubb”, [2020] UKSC 38, p.449.
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B SETE R AN A [ EDR T, T EE S =B B X — A SO0, 7655 — B Be b R % &
TR DI FR R, 05 B8 T R RSO AR N . Enka SR EBEEH T O = Fr B
B B A T M (HAS[R]F Sul América 58 PR BE (N, , f i 2 Be i in 1 0 Aok By
WO L A s e R 2, B0 IS A RIVETR L A aT Re 1, 58 1 P 58 2 U B & [l i
PLr AR . BNA S ihBesm il 7RI EE  FE I BB i AR
STk e 15 e 0 [V B 78 55 — W B 7% S AR Aol D SO A3 B ) i 2 A ke e 1ty
fPFR L RE NS 28 X 2 AR S s i B, R DL V1R S P 2 T S R s e
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METE WG — 38 TR, 25 2 (R AR R B G o 2R b i 5 — B B e Ase TR b
TN Z B RS AEAE IR BERE, HEASE B BRI B, T BAR S B RIS B
T BRI e P RN B B VR ZR S a0, ok e s AR LAG) P BB X 5 IRl N 2 Ak PR
ARSI A RIS B Ak R A TR AR RN A 2o AR it R 227 AR AN [R] O, iXAN L 25
HE I ZE A B MERE , IR Z SE A B AR TR 2 2R

M, o [ PR SR i sGE RS R I E Rt
(—) FEHIL®S R A REIR

H [ [l B o A AT P 20 E AT AR NS A RIS ST A | AP SO 12 | A
B ARSI ST AT TR . B, T ESLIERUE TR B

BNA v. BNB AND ANOTHER, [2019] SGCA 84, p.55, 56.
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] B b 36 B 52 B ] B 22 4 o He ik 88%, 8T N3 ] B Ak 6% Hp o0 32 B [ B 4 5 1
52 55, v B 7 Uk E PR AP G (HKIAC) 23 Y [ PR 21 & FE AR, A 83.1%, @
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International Arbitration Center, LA F & #K b E #f ) BRI E Frfh# B¢ ( Shenzhen Court of
International Arbitration, L i FREEE ). @ RLAEAR R EAR 1 E b 52 R ], X 26HL
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The Law Society of England and Wales, International Data Insights Report 2023 Global Position of English Law, https://
www.lawsociety.org.uk/topics/research/international-data-insights-report, last visited May 5, 2024.
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JOLTE S i S e v R 3 4R 5 o I 19 1) 5 MR A, ST P R b A A5 i LA
SCRE AP E PR AR L A AT A P B R [ R B A

T, =B e AN PR A . R E SR A RA AR R E N AR
FUIA  AEAE 1 0 e S e, = AR/ BT 240 5 PR DRSO 12 , E R 245 AR LA
s AR 2 AN IR A RTER T, 4 B — e iR Bre st 1 U PR s Ie sk, 1X 25
RHPHTG S AR . o E PR RCR B 2, 2 Y N2 5 LA 44 FRAS T
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B [ LTINS AE 52 55 v B W U 2 A DS v 1 A% B S0 55 T I A F
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(R A R SO b I VE L B Peae vk B A A AP ety “BE I8 L S i vk
(A3 FH 1), 9 [ 9 BE 7F Enka 28 HR B A0 T A it 2 0 M D BSOS 2 0 1, [R] s
B T A AR A TR S T REME . BN kB e BNA S, Xt AT
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FU, HREEAE (rhAe A RS E RS RIATE ).
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REREL S SR IR . 555 rP il 0 (3 BN 2550 TR e R PR b 25 o 1 2 5
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160 TT,

JeatHiEs P g A REERE (2019) 5T 04 B4 657 S RFHE .
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Abstract: On the premise that the parties have not expressly chosen the law applicable
to the arbitration agreement, different routes have emerged in the relevant legal provisions
and judicial practices as to how to determine the law applicable to the arbitration agreement.
Some domestic and international laws take the seat of arbitration as a factor for confirming
the law applicable to the arbitration agreement. In the United Kingdom, for example, where
the arbitration system is well developed, two paths for determining the law applicable to the
arbitration agreement have been identified in judicial practice, namely, to determine the law
applicable to the arbitration agreement based on the contract, and the seat of the arbitration,
which has been learnt by other countries and regions. China’s Arbitration Law has not yet
clearly stipulated the concept of the seat of arbitration. The lack of the seat of arbitration not
only affects the choice of law applicable to the arbitration agreement, but also involves the
judicial supervision of arbitration and the recognition and enforcement of the award. And in
the latest Arbitration Law of the People’s Republic of China (Revised) (Draft for Opinion), the
addition of the conjunction of the lex fori as the default rule for determining the law applicable
to the arbitration agreement will expand judicial intervention in arbitration. Therefore, it is
necessary to introduce the important legal concept of the seat of arbitration as a connecting
point for determining the law applicable to the arbitration agreement, while considering the
principle of favor validitatis of the arbitration agreement and the principle of the closest
connection, and avoiding the introduction of the lex fori, in order to support the development
of international commercial arbitration in China.

Keywords: international commercial arbitration agreement; applicable law; seat of
arbitration; validity

( RfEHIE: FBERK)
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NERE M ABKZEAEEEPAEANGNRE —EFE, AR EFERR
FEAEEER. ARBOE NI R R R WA, BB R A
W, ELERTNERCAE - RE,, DEMRAFFTFETERNALBORNEF L
B AR, BRI Lk S A ) B R A BRI N, REI AR BR L EER ., £46
HEZE S P E L&, WNREXAFRE, AARE “HOF” B & “dyRERAL
2NFFET EH R EFEFERARENEEAR R, — 7\, AWM R R A
SREMP B ATT &, A L ASCBCRIMER, FERAAS "B RERAELAEAE" B
FELMI AN FWNNLTFE; 57— F W, ETENRBRRNFRE, A EFENER
KIE “MRFEEBOAANRFERRNAFMEEA, W RESEFOHRMEXETENER,
B kI A A R R AW EREXRA” W CHEER” WERZ—.

KGR HUE; ABOR; (PR EE

INFEBOEA R b — PR B I BE , TR 48 sCHERRE FH AN i, 5 4 42 3L ) i
Bl © ZE b A, A LR B AR RS BRI T E P R e R “FE 4 RIA S R
FRoNE PR L © FEENJE , e i p L Ly A A . © Pk ml ik i Ar sk b,
EJ3 33 32 7 36 AU ) AS BB B B 2 R IO A0 R, R AR AL AP CR S 4k N IR
FEAF I 2 (8] F-3REA TP A T EA R ST IR A IR g I ). H AT, B 2R R
Bl = XFERRE A RBOR I RGNS . LAGE— BB [ PN A | L s s = A e it T4/ e i
B LY 1996 4FENE ((fh#5741#7% ) ( The Arbitration and Conciliation Act,
1996 ) R4 B4k, [l Jost B3 Ao vl ok i i vl FH A R IBOR 1) A S D7 58, AN RE 3R
Al AR HE A S % TR AR T A 1A A b A SRR Al AR 4

* BN WE AR B I R, WA R S B B, R A R, AR SC R 2024 AEFTIRAE TR H A K R A
BHIL 5 20 H B A FOR5 X IR R I 4h I 9y (35 H 45 . XJEDU2024P113 ) FIE AR 2 A g it
CO A AR SRR Y R S U U B Y (TUH RS s 20231812) (RFFTACR .
© 20T B CEBRAAE ), AL R4 Mt 2022 4F 6 H b, 55 140 1L,
@ AR (MR RIL A Sy A LR BT ), 2 (bt ) 2022 AR5 1 191,56 51-52 1T,
® b skl . CEREEAR LA T AR BE R IT ), 28 Crh IR FALL 5 LR IRAE T ) 2022 58 2 1,28 356 0L,
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—. 1996 & ({hFHSAME ) MAHZ AT

1996 4F (k5 I ) WUAT T, £77E 22 50 AP E7E LUEAS [R5 3 [/l A 24
AR R IAT , B AR e AT BE S B R AR ARAE L @ X — Rt R
PAREER I A AT MR ——1940 AFENJE (f#k7% ) (The Arbitration Act, 1940 ) &K
CONFEBORT B AR AR R 0k e B L (B DG BRI, A R EOR PR R 2N
A hy « HA RS ph R e e @ Bl 7 . 1961 AFENJE ( AMEF D (AN ST ) 5 ) ( The
Foreign Awards ( Recognition and Enforcement ) Act, 1961 ) Miff J5 , 2> Hge ok B b A 45
A PRAT A E PR DL e PR . 1961 4F 2 1996 4F-[H] , 5l A% w1k o A il F 8 g
WIYSEEe, EDEEVABE AR R T — e HAT JE 520 ) A7)

(—) 1940 & (ki) RTEA

1940 4 (PRI ) JEPAT B L 1R Y e ) i B , DT AR il FH T2 37 S5 A B
J ORI R IR <A ILBOR” VRN MR BRI B B o ARAEIZ R 30 SRRV,
TS PP R A R B AT (Umpire ) (A S SRR P A 27 “%k
PORTEVLBEAE M A i 2 5 BURTE MR P AR IR SE 35 A/ B LAUSER” “A
MPRAT PR Pl R A S R B il Bk TER” = 2RI . © (HIZ AR L AE S2Ps b B &g
T AIBERINZ D DL Pl B s AW AR 215 sl fh R e A A, 2
FFNH XK IS TE A Ry 15 FRBOR i HAR RS . © EREEVRBE IR BT, DL R
MATR” A AR PP AR AR DR A B 2 PR B i AN R EOR A 75 . AIFE ITC Limited v.
George Joseph Fernandes & Anr. £, EIE i 5 15 B¢ ( Supreme Court of India ) #§H, 4
IR ER 51 HE SR BNZ AR SR AR TR EPE 5% A TR 72 AR 0 4 iU 3R

ZRAR: CENRE MRS 2L ), P I R Rk 2020 4F 8 H AL 55 4 0L

[] EL LT AR, BN AR ST S, AR7R AR T Kt ad T8 EPEE AT ( British India ) AY¥EHEL. 20 5K . (EILHrIH
BT RIS ), 8 CEPRE S IR ) 2022 4F45 1 11,55 337 5L,

2L 1940 41 (k) 45 40 5%

Dushyant Dave et al., Arbitration in India, 1 ed., Netherlands: Kluwer Law International, 2021, p.200.

HE I H AR IE B IE SRR A AL 0T LARE L3 S A RO th B4 RN FIPT A e Pk, 0 (Al
29) 555 KA 13K (b) TR tho | B ke . ORI GBrvt 2 RO ARYE ORTEE:) 5 34 Z0RI5E 36 2%
PUE  AEA B e i S SR TE M IE A 1 07 e i S A LB Y o (PR e i Il B rpn 24
2y) 5552 5% (d) e, TUETFE CARARORE TN JE S BUEREI TR B R . AR I A AR A
PR PR « SRR SR PRI AN N CRLEEAT A P SURMP L s s s ) SO 2 3 A P45 1Y
PLESREMITEE 6 T80 (Ex parte ) SAIEAAPRNT- A58 A1 Y SR ATFAHBTIENL 2. Ak ERm EEBE T 1992 4FAE i 1Y
Dutco ZERYFELHR Y, Y AN RIEL AT M, 2 A B , MR BE B AT R 1 G S PR R RN, oA 4 s A
TPEERIAL AT A PRk B B TR E A EPR A TLEOR . FERGLAY Song Lihua v. Lee Chee Hon 217, i [ Ak i 4572 ¢
HHEHE T Lee Chee Hon FURS 1 B AT 4 1 B IR , AR B SR S Aol 5 o BRI T S 2R 2 B U T2 o B ol
T EAE I A SR . BB A AR L A TR e Ay . e CEIBRRAE B ASRBOR M D), s R
FepkA HCRE 2008 4F 3 H R, 55 225-226 115 Song Lihua v. Lee Chee Hon, HKCFI 2540, 2023, paras.53, 56, 60.

@ ©e
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P R TAT A Y, 3k — R pe o R i 15 A SR BURE i Ay ©

(Z) 1961 F {HMERR ( FINSHIT) %) BHHA

ENEE S (RN ST A A R A 2 ) (LU T FR KA RNL)) Hgi2yEZ
—. O 1961 4F, NIBATAL X455  ENFEMIAT ( AME#E D RINS AT ) ). © %k e
JE AR5 BT AN E AR R e ) SO - © AR BORE S 1k W SCRLRE OB 4 R AT A
R A E B 22—, © BN BRI LI T A e TAILEER R FiE
FEN A E 2P, (1) Renusagar Power Plant Co. v. General Electric Corporation &, 4%
SERENRE E PR AR FE A, A A SRECR R MBS Y KR
v B S e ik e 1 S I TS SRS A b s SRS =22 4, O A SR IS B vk
B BT i FH ) A B H0S , TR BT e ) B B A JREOR ; HR X5 T BB FATE T g R
FEFNE PIE T A ILEOR, Hf 1961 42 (HPERRE GRINSHAT) ) TRAILEUE
& PRRA I AUEE FH A b A SEBOR O SRR BT Y “ERRETE B S AR EOR” “Ep
JEMR 257 “IE SCEGEE” 20 A Ah R T R A i 1 B A SR EOR 1) = I E AR R
7@ (2) Mukesh H. Mehta And Others v. Harendra H. Mehta And Another 2%, 7EARZ 1,

©® ITC Limited v. George Joseph Fernandes & Anr., 2 SCC 1, 1989, para.20.

United Nations Commission on International Trade Law, Status: Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 1958), https://uncitral.un.org/en/texts/arbitra tion/conventions/foreign_arbitral awards/status2,
last visited Dec.3, 2023.

D EPEE 1940 4F (s ) ANub LAMNEP AR B AT, 1961 4F (HMEEDE (RINSIAT) 1) & (AR Z) Fob
FE PR D RA ST I 2 2R . EDBEAE 1937 ARG 1 (Pl (B0 1A 2 ) 1) (The Arbitration ( Protocol
and Convention ) Act, 1937 ),1%2& 1923 4 ( H NI SR IEF ) ( The Protocol on Arbitration Clauses, 1923 ) #l1
1927 4  H N FLHATAMNE fp#E /A2 ) ( The Convention on the Execution of Foreign Arbitral Awards, 1927 ) 4 E
PIEARVIRIN S AT IR . (EAREE T 1961 4F (OMERRDE (GRINSHAT ) 15D, 1937 4F (P (BUERAZ) 1)
TES A IE Y, RIS & i 2 H0A

@  FEAGLAIE, B 1961 4 COMERR GRINGIAT ) 15 ) R8T S 52 E1 3 IR A R 10 Ao s e L i Dl
National Thermal Power Corporation v. Singer Co., 3 SCC 551, 1992, para. 51.

® 201961 4 (HMEFHE GRIVGHAT) 15) 55 7 458 1 385 2 055 2 H.

Zeller B, Mohanty G and Garimella S R., Enforcement of Foreign Arbitral Awards and the Public Policy Exception:
Including an Analysis of South Asian State Practice, 1 ed., German: Springer, 2021, p.142.

©®  FEARZT, B FE LB 1961 4F CHMERYE GRINSGHAT ) I5) 55 7 455 13058 2 55 2 AR A2LE0R, 2

ERRE A SEBOR IR EBR A LR . “WIERABAE IS PR AILEOR W n] 170 S, BORHZ B 11 B P i 2k e B 4l
P 6] PN IS0 25 S T AR 7 80 - AR TR B2 SRR — A TS BT, 0 BR 2 T3 — LMl — LE [ Ry
St T EIBR AR 55 1 55 A2 RN ASLIR AR 25T EBRAILEOR T AT AT E L3R
NTIARMERRE CALZI N2 ) 55 5 26505 2 308 2 BRI A ILEOR REBPRAILECR, AT, FikRR %0
it 8 Ry TSR IA T AR R e 3 B T A FH A A R EOR B Bk, (AR (RO ST ) ) 8 7 &5 1 3CE
2 TGER 2 F TR 28 LB R 4 i R A B v e FH A JEI S #1118 . Renusagar Power Plant Co. v. General Electric
Corporation, Supp SCC 644, 1994, paras. 61, 62.

B33 F5e 1o 125 8 2 B TE 525 0 [ Tk e 1 AT R0 2 2 (0 O 5 A R 598, DRy [ PR AATA 40088 119 2 L IBR 7
S B b 7 b ] P T A A SRR SO A R S 0 I e A wl R SR AR T R [ roRA T 45T
YA BRI A ANE MR A P TR TS T ENEEALEOR” A LSS, 1d, at 50, 51.

@SBk L, ks = IR UE B S I T, B S i TR B S AR 2 T I A BE M T Al . AN, BN R IR B X
F N LA AL ECR S AR 7B CEP R SRR CENEER R 2R IE CEEAE” py SRR
XTI = IGhRE PE— 2 AR
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K e S5k BE ( Bombay High Court ) B 4Eum I 1 kBl H A FLBOR B9 AR J5 I ——2
LR — O A RIS, O SCHAAER E P , 18 HIIF 200 Hee A7 7™ ks i e, 2
AR A AR BTC T RER A  F AT N A TS| . BlJS 75 BEAEXT Renusagar Power
Plant Co. v. General Electric Corporation Z&rIE i) “ =TibriE” #E1750H7 5 Bl 48
AT LA A R AR R ) — BB ( Defect ) A5 1R TR 2436 FHA SEBOR A9 B F , AT
RSN E R, WAL PR R IE AT — T e s2” X — UM
AR E AR LA T, BIEEETS 1 1958 4F CAZYAZY ) A1 1961 4F (HMEER IR (7KIA
5HAT) ) WRE SRR R

. 1996 F£ {hFHEAME) MmziE

Sy 7 A 28 R At A AR S TR D ) B2 3 I 22 T A s P e i, Y ERE LA 1985
(A E B 57 5 vk 22 51 23 [ PRy 3 i R i % ) (UNCITRAL Model Law on
International Commercial Arbitration, 1985 ) Mk Az —, @ HlEFEWifi T 1996 4F (i
SR Do FRIEAE IR A SEBORAE R0 s E 28 A T AR P i e B 4 [ s, Xt
NICHUOR T T SRR (X AR B A il , R BE R FEIR 5 1/E T . © 28I AR A
J& , BN Fe e B 7E Renusagar Power Plant Co. v. General Electric Corporation & T i1
“CEHARME” Z EEIAT “BIEARE (Patent illegality )" NS PUTARAE , i1 F] VAR
H L T PR R A A Rl P A SR BOR A B R S, AR AHOCHI I R T, 2015
A (5 IR 18 1E 2 ) ( Arbitration and Conciliation (Amendment) Act, 2015 ) MAR R,
BT — SR AE R R, BN A SLEOR Y RS FRRE T 25 ). 2015 48 P&k S5
PABIEZR ) BOMIAR AR T X Sefg O, ANV 75 1 38 2 L IBOR 0 AR i 2 4, i
FT CENERAIRR” X —BOANTE (AR, SE ARG 180 TR R A5 I AR R
PR 4 i BEAS A S B

Mukesh H. Mehta And Others v. Harendra H. Mehta & Anr., 3 BomCR 686, 1995, para.25.
1991 A2 0% A AL Z 5, 34 o) AR A S IO B AN € o A1 43 5 3 T 2 — MR 10 T M PR RV 3 114 18 7
i, LR DU — A v O R A ) e AL o PRI, 1 A5 M A S ARl 2 R A T 5 | R 5 1 43 ¢
By e 45F, Law Commission of India, Report No. 246 Amendments to the Arbitration and Conciliation Act 1996, https:/
cdnbbsr.s3waas.gov.in/s3caldaecc69b5adc880fb464895726dbdf/uploads/2022/08/2022081615.pdf, last visited Dec.17, 2023.
ERE 1996 4F (il Sk ) o Ml “PUTHee SNE ke “ il st ARG, s =84 A
fi” LA (B EEPR S 5 82 512 JR AN ) ( The UNCITRAL Conciliation Rules ) N EEAHIAE M. i F7 5kA «
CERRE T VRl R LI BT RO T I 4 75 ), 30 (RS- 517 ) 2023 445 4 01,45 71 5,
@ 1996 4F (FRER AR ) 55 34 AR50 2 360 2 WA 2 H A 48 ARHT 2 3R 2 WURIAS 57 AR 2 5 2 W g1 A
LSRR 9 A0 B i o R AR PhdT (AR Z) T RS E e L B4 T 1927 4F  H W AT
SME R A 2 ) TSR R SR TR . KB, AT R R R P R A e A SR BOR
TR G 2], AHK B 2R TE AR N 2 LA ) B S e o (H A0 AR A A ik T SR R AN TR0
ANSERER R
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(—) MEREFEPERAEBIRIREZ SHEH

i BRI IR , 158000 1996 4 (i SRAREE ) WA S 2015 48 (Ml S5 L
BEIEZE ) WUAT R B BE w3k 52 B BT AR AR B3 R A IR BOR AR iE 2 4 5 R 2015 45 (i
S VRIAAEIESR ) Sl s X Al LA e “EPEE R A 25" 3X —H AR A ] 9
i E1

1. AR T SR Fe = A5 2k

(1) “BIARE" ERFRER A

1£ Oil & Natural Gas Corporation Ltd v. SAW Pipes Ltd. &+, E[1 & i =172 e £F Renusagar
Power Plant Co. v. General Electric Corporation Z& “=JikriE” AYFLnt F5IAT “BRAR”
VE RSB VU ITARHE . 3X— B bl 058 1 ok vl 32 o A ol A SR BOR A3 L @ 4T T
PR R RPE” R A2 SRR FIRE A (R A ST, © DT (A AR 2 A 2 VR
WS, B RE Ak Ak W A 7l A EBOR A S BB L T P SR i T U™
PR IE . A R AR Al 1996 4F (i ) 27 34 2856 2 38 2 TR 2 H AV
FEHEE, 3E A Oil & Natural Gas Corporation Ltd v. SAW Pipes Ltd. ZHHERHT “T i
B bRdE VEBE AT IE XS B AL A A ey P ek E PR R R R s A R
JPIRRRE 1996 4F (fhdkik ) 55 48 J545 2 3 2 WA ALE B , W3k Be i H Renusagar
Power Plant Co. v. General Electric Corporation 2T IE ALY “Bk SCARRE" Brife , X} 41 E ff
AU E T B A BRI T A

(2) “T" SURRE” AR s2 e o s

%% Oil & Natural Gas Corporation Ltd v. SAW Pipes Ltd. &M 7 1) ) LR bx
YRR, © B S 5 v B A X AE Phulchand Exports v. OO0 Patriot 28 Fh 48 Y, 7EAR 4%
1996 4% (P37 ) 56 48 4555 2 3R 2 b4 740 E Ak B e ml ik o A i, T 25 i B
FERASEEOR” & SCF R B ARL" . AR Tk 17 E AR PR S E Ak
BRI bR @ ENEE AR 514 (Law Commission of India ) JGsRXFIZEHFT T
TRZIHEH] DA BB 2L T X 2 IR BN 2yt AT AT M 2 Jmy MR e A T o0
Bk 5 S 1996 4 (MRS EME ) 5 34 R RIB I RPER E N Z1H
AR ELAR X, @ S ENRE L BEFT I T X A0 ik ke e S R AT S TR o A A0 T 1. BRI B

@ Nalirupa, Judicial Review on Arbital Awards in India, https://www.legalservicesindia.com/article/1379/Judicial-review-on-
arbital-awards-in-india.html, last visited Dec.23, 2023.

®

Law Commission of India, Supplementary to Report No.246 on Amendments to Arbitration and Conciliation Act 1996,
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022081637.pdf, last visited Dec.24,
2023.

JAGAGE) 2 (BB e R WA ST s W AR VRS o e [ P i e 75 1 7 B R A SRBOR AR —
RIS 3,

Supra note 22.

Supra note 7, at 224.

Supra note 14, at 144.
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IBOEA S CALAAL) o E R e AT SR AR SRR 1Y
51996 4F (h#E S1AMfR) BISLIEPIRAHST, @

(3) “Zo3k” W ABRIER PR EfRIA

Shri Lal Mahal Ltd v. Progetto Grano SpA. % it Btk & X ¢ F H:4E 1 T Phulchand
Exports v. OO0 Patriot ZZ 1 HIHL, 1€ T AL “BIRARE” A i w8 A /b E fp kP 2
i 2 B RN LB 1) W) 3 S 0], el A5 R e R A1 ] il 8 e A SR B ) ) R A
[6]J9 %1 T Renusagar Power Plant Co. v. General Electric Corporation 2 JE ili i) =T bR i
PR e i IR BEAEAS S A4 1, 0 1996 4F (il S Ik ) 55 48 4555 2 R 2 T &
“EREE M AFEEOR” X — R IR IR TP SR S IR AN E D& T Renusagar
Power Plant Co. v. General Electric Corporation Z& 81| 2% (1) = ANbrifE 2z — , W AT LLdi 75 Ep
JEE A FLBOR A R L A T Rk e - B R B TN B ik B el i s B
DR HARBECR” IR CIE XEOEFE” B, EDEEVABEA AR YR 1996 4F (iR
SRR ) 5 48 FR5E 2 56 2 TMEILE  FEAE A TAM E R e

2. Stk ATIE RN R BORRR A S T 55

2014 4 8 A, W EJ BE A f m) B30 ( Ministry of Law & Justice ) Z 1%, E[J EE 2%
Fi2sik 1996 4F Ak SRR ) BT IR, JE B T CEREEIRRZ 1256 246 Sty
(1996 SE-MPE S5fRZMEIEZSR )) ( Law Commission of India Report No. 246 Amendments
to the Arbitration and Conciliation Act 1996 ), % & 7F [0l ot 1=k 13 ) 5] 1) JE ik -, XF 2
e B T A 4% SCHR Y T8 1T & L, #8 ) Renusagar Power Plant Co. v. General Electric
Corporation Z3IE B = # A br i A G (2 “EIEAR 47 X —FRifE S HIAG,
oWl R R AR RS S5 R AN S M R D A T R I A i R
k2P 48 Y, TCIe S [ N A3k e | 151 R i = A B B R A sl A ] i e, 34 L RB TR
Pl “EIESAEREAREOR B SR AR ETESOE WS AT B AR
LBy B AR SR A AT o b I DL SR |, X A PR P A T R R T Y
AP KT [ PRy A R 5O AR e BRI, R R R SR T B AR
( Patent illegality appearing on the face of the award ) 1 A4S [ PN PR P i ke il 2
—,®2015 4 2 A, 7 1 & 3 Oil & Natural Gas Corpn.Ltd v. Western Geco International
Ltd. 5558 e S IH A I J , ERBEVE R Z R LT TV A IRBUR y £ B T (6T
1996 4F (g SEfRLEE ) BIEZRMAE 246 T AR Ui ) ( Supplementary to Report
No.246 on Amendments to Arbitration and Conciliation Act, 1996 ). 1ZUtHH7E ( EP &L

G125 246 Sl (1996 SRR S IEAEIESE ) MSERE b, E—P4R I “XRR

FRITER B2 3 A ) AR BURRE 98 1) A7 A B B R S SE T i A BT R, 2015

il
g
o
v
=

Supra note 23.
Shri Lal Mahal Ltd. v. Progetto Grano SpA., 2 SCC 433, 2014, paras.25-26.
Supra note 19.

41



BWEMWR G E 2024 % 3 1

AE (RS RRRIBIER ) BACRI TENERARE R ST ATBERMEITE L.

2, B RE A wl v A A i A IREOR PR Z P AR 3 1 2445 8 T A SR
TR H AR E AT DUR LN . (1) 27RO A R 2 T IRV SO A 7 i 5 5
S, @ o T 1996 A (R SRS ) B 75 Ak 81 4%, VAR nT 4% Ay
N ARk e | [ B e S AR e, AR e AT o ki s (2) A fPkkpidi e 1 ERRE
AR BEA R, D)3k 6 mT B st ] oA Aok e I PR iy S P e, AR e A 41
iR R DR, EL T2 75 R ED 2 T 1 SR A ISR AH 1 5 1) B e AN by - O 4 T30 ) 52 Jo o
(3) AhERER VS B AR () A8 8l 1 SOULE AR w2, 13k ¢ T 4 b 4aces [ oy fh ik e |
[l s s g AP T, BB AP A T A M e s (4) 5 oty I ook, FLEE B
AR AR YEAB O, A T 4R R R D, ARSI AN R B 5 P v A ol o o A
T AR R T

(Z) R EEFEERIERAHEBIRN S TR & FRE

A 2015 4F (PR S IRMRAIEIESE ) W XA bR AR Y R e 80 B 230G
AR 180T B BE 1 e 0T 45 TR SR BRI L PR B SEAS R RS . DAL, (AT A D
2015 4F (IS IRIEIESR ) o AL, 4Bz d8 I ZmiAn i G A 2L B s PR ERY
Ak K S )

1.2015 4 (A¥ &K 5 A M xS EE ) 58

(1) Oil & Natural Gas Corpn.Ltd v. Western Geco International Ltd. 5%

PR ik e AR P g iy, BRI REARBUR " X —RARE S T =WUAREHE
FFAETES Tos Ak I ), 430 RICRIE 774 (55" ( The duty to adopt a judicial
approach ) @ “3fE [ R IEAYJEIN” “HeE SR AN AN IE M e R A, L E TIRA
HVEM N AE X e, S 73N E A 35N ( Wednesbury principle of
unreasonableness )" @ AZE ML R BN EEE R EARBOR” S hE A 2 A il
FASEECRAIE T4 K REny 23 (8], AR KB, B alik s DX ik T ny

@) 7E 2015 4F (PR SIAMAEIESE ) WA, “F R R RS T IVE SR AT o i 75 sl s 1996 4F (fif
BRI EHLE i SN EEA SRR Mk I .

@ 1996 4F (PP SR ) 5 75 FHE IR ——JCIR I TA ROR A EATRLE | PR DR Y S R Y X I R
FPA R T FIORE . BRI IRPAAT H AN PR SR I A (i 2 5 BRI s 1996 4F (S ik ) 4
81 FHLE s UEHSAEARRE Y TP i ] 52 B E—— AR el Rl R e SRR R P i B A T BIATHE
FIEKHE RV GRS . (1) M=y n] BEh B 4 SO DMSUk Fe i 2 DL sl th s (2) M 3efilr e
VRIS AR A RN s (3) TR AR L (4) Ay i R IR H S AR R B R i AU DR I s

@ AL IR, FIVE S ERAE A AR )RR ) S A T, R B R BE AT AU 1 2 R e R i 2 A
FOR L5550, BT T 200 S F R ik ANRE LM R B e sl AR I 1 5 U073 . Ak ik nemi i
Ja LA A BN ULy 204 3 ) 850, DG e i N SZ AT SN 520 . Oil & Natural Gas Corpn.Ltd v. Western
Geco International Ltd., 9 SCC 263, 2014, para.26.

Id, at paras.28-29.
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FAAEER " A EE bR © EEA AT AR EPR R AT e, S
1996 4F (fhER-S IR ) MSLIEPTRARYE , il e 2 BN A PR A2 TR
AT PRI TR

(2) Associate Builders v. Delhi Development Authority &

REAR G HRASEHOR 9P KA B i 52 20, @ (0 B S B B e i vk e
A ) i v A v A SEEOR 0 PO PR EEAT T RO S . S — BN EE TR
AR . 7E54E Oil & Natural Gas Corpn.Ltd v. Western Geco International Ltd. 5&1% %
filh 1, EPRE e ik et — 204, i SO Sk A B 29 ( Statutes and binding judgments
of superior courts ) LA BRI 1 T EPEETAH I FEAEOR ;® 55— ENEEI I35 . 13X I
ENEEAE Ry I Bt 2 09— B3 5 /NE#J) (Foreign powers ) AYICFR; 5 =, IF Lok, H
AT ER e BB RN ( Shock the conscience of the court ) i, 4 F[IAE 5
1F SColE AR @ B0, I AR B RALEE 1996 4F (PR SRML ) 18P A ERE S
PRI B AR RS .

22015 4 (MRS BMBEGEE) AH )6

(1) Ssangyong Engg. & Construction Co. Ltd. v. NHAI %
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REIBREN 20 . (1) FETIRVESE AT o A7 T a2 R s (2)
[l AR A A 22 A 2 2, (EL 32 75 v AR A A 2 2 00 25 ) o A A o7 5 00 iR e 4
SRIN RO

o =, W [ P R B PR w0 o A Rl T A IR BOR AR iR P, R ORTE MRk
1720 BB SRR ISR R o [ A o phe ml ok o A mhol ] 8 SRR A 201k
ML A S, LA PR AR A AT SRR LI R A
BRsE AR AR A br . —E R b, 3 E EME PR A ILEOR” SR bR —
FCENAILEOR”, BE IS B e RIE R R AR AL I 5k
FRINIR) ] A BOARE A B 25 3 AT e 2R 1) ) R A S 28 1) ] P vk SR R B9 5
FE SRR, T B AR RCRE A SRR A SREORT R ER AR E , — 7 i
SR I 1 S AP AR AU SO ) & PR 5 93— 7 THI e 2 5 22 ST [l A Rl sl ) e
AL, B S AR IR AT IR A G R 2 A TR 1) B, © 3 ARSI R B 1o T L e
B, A ATERE 2015 4 (PG IAMIAIEIESE ) St A fRRco e e 1T I ARE”
X —HABRE, Il FE AL BRI IE I RARE” RN R E L
i AT AN H g S A FE AR T . R, SO BRSO S TR T (P
Bk ) CRFYRIME ) M CAERE R IR ) WIRRHs M A SRVE™ A0 A sk
P m) ki A i A SRBOR A e B B CTE BT s h EARACHE e A 3R £
RN 2 IR R A AR R A [N 68 [ P Al 32 o A o T LR A TR AL
BRSPS, IFoR I N AP ER AR IR E , 51X ORI N SOk R R 2 A
AR YT

Abstract: Public policy is the last shield for the defence of national interests by
applying law, and plays an important role in the judicial review system of arbitration. Public
policy is a constantly developing and evolving concept, which is not only non-specific and
unambiguous in its own connotation and extension, but also uncertain in its application.
India’s century-long practical history of applying public policy in judicial review shows that
the connotation of public policy should be defined concretely through legislation or precedents
to limit the application of public policy. Combined with India’s practice and China’s actual
situation, it is recommended that China should adopt a parallel system, and explicitly take
“fraud”, “corruption” and “contrary to the fundamental social interests of the country” as
the specific criteria for the application of public policy in the judicial review of arbitration.
However, for foreign-related arbitral awards and foreign arbitral awards, in order to prevent
the expansion of the application of public policy, it should be made clear that the review of

T B AR EARARAE 2 A IR R FE <8 XA, TR E ORI AL A (3 ek 1F SCWE” i At
@ [FHE @, 4 69 5,
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“contrary to the fundamental social interests of China” should not lead to a substantive review
of the dispute, while for domestic arbitral awards, due to their particular characteristics,
the focus should be on the “legitimacy of the relevant legal acts and legal relationships”.
Additionally, Chinese parties involved in India-related arbitration should be aware that Indian
courts may consider “violation of the most elementary notions of morality or justice” as one
of the “patently illegal” circumstances, and thus review foreign arbitral awards as “patently
illegal”.

Keywords: India; public policy; judicial review of arbitration
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Abstract: The mechanism of “similar decisions in similar cases” is being strongly
promoted in court proceedings. As a result, concerns have arisen as to whether there are
similar cases in arbitration, and whether arbitrations should and can be “similarly adjudicated”.
Arbitration is indeed “similar”. However, as arbitration differs from court litigation in terms
of administration, procedural advancement, hearings, adjudicating body, number of cases,
etc., “similar cases with similar adjudication” in arbitration should have a more relaxed
definition and standard compared with court litigation, but should be given a higher degree of
attention to procedural handling. Arbitration also has the possibility of “same decision”. By
looking at the various policies and methods used in China to promote “similar decisions in
similar cases” in litigation, it can be seen that the realisation of “same award” in arbitration
should start from the construction of a mechanism for searching for similar cases within the
arbitration institution, and be combined with the standardisation of the facts and logic of the
arbitral award. The standardisation of arbitral awards and the logic of adjudication. Although
arbitration is slightly weaker than the judicial system in terms of top-down management, the
autonomy and competitiveness of arbitration can promote the realisation of “similar decisions
in similar cases” from the bottom-up.

Keywords: similar cases; similar decision; research of similar cases; standardization of
the facts; competitiveness of arbitration
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Abstract: In international commercial arbitration, the collection and submission of
evidence are critical stages, especially when facing situations involving illegally obtained
evidence. As a result, when determining whether a piece of evidence is relevant, authentic, and
objective, the arbitral tribunal is granted wide discretionary power. However, some parties, in
order to support their claims, resort to improper means to obtain and submit certain evidence
to the tribunal, presenting international commercial arbitration with issues such as the lack of
rules, inconsistent practices, and the challenge of hacked-obtained evidence. Consequently,
it is necessary to address these challenges by developing rules and guidelines, coordinating
practices, and enhancing technological protections to pioneer a new era of international
commercial arbitration in the information age.

Keywords: international commercial arbitration; illegally obtained evidence; admissibility;
hacked evidence; discretionary
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Abstract: The essential attributes of mediation based on party autonomy determine
the primacy of procedure in the mediation mechanism. Mediation should regard procedural
justice as the basic principle guiding practical operation. This article uses a rental contract
dispute mediation case as a sample to introduce in detail the mediator’s standardization of
the mediation process in accordance with the requirements of the mediation procedure, and
summarizes the specific manifestations of the concept of justice in the mediation process.
Structurally, it is based on preparation, beginning, middle, end, and follow-up. In principle, the
mediator must have the ability to mediate competently, remain neutral, respect voluntariness,
and pay attention to confidentiality. Technically, the mediator must be good at listening and
asking questions, repeating and reframing, and breaking deadlocks. In terms of technology,
the parties must have flexible participation methods and the cost of dispute resolution is low
and the auxiliary tools are various.

Keywords: mediation process; mediation structure; mediation ethics; mediation
techniques; online mediation.
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Eugene Kazmin v. Republic of Latvia, ICSID Case No. ARB/17/5, Procedural Order No.6, 2020, Decision on the
Respondent’s Application for Security for Costs.

® ®

Dirk Herzig as Insolvency Administrator over the Assets of Unionmatex Industrieanlagen GmbH v. Turkmenistan, Case No.
ARB/18/35, ICSID, Decision and Procedural Order No.5, 2020, paras.22-26, 57-67.

Supra note 3.

Manuel Garcia Armas et al. v. Bolivarian Republic of Venezuela, Case No.2016-08, PCA, Procedural Order No.9, 2018,
paras.243-251.
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S AR FLIIRE W25 AR S AR AR I A1 [l B 9 g 5 (1 R WL 2, Minxet il B A7
ke o o3 =05 B B R BB A S T HE ORI A48 T , BERS D [EI B B A e 2
TR A ) B R B FHAE R R R AR S I BE RIS, O [ PRI 5T e Ak B O
[l L, o B 3 AAE S 5 [ Bl BT R I 585 =775 9% B A0 2l FHAE AR A it
TR Bt

Abstract: Third-party funding can provide applicants with opportunities to approach
justice, but it may also cause “hit-and-run” risk to the respondent. Security for costs can
ensure that the respondent obtain satisfaction of a claim. The current international investment
arbitration tribunal has not yet reached a consensus on the standards and considerations of
security for costs, and third-party funding has exacerbated the complexity of such situations.
Although third-party funding can be considered as a factor, it is not the existence of third-party
funding itself that leads to security for costs, but rather factors related to the fact of funding in
specific circumstances. When a case using third-party funding has specific factors related to
the funding, the arbitral tribunal shall command the applicant to provide securities, unless the
applicant can provide relevant evidence of exclusionary reasons.

Keywords: international investment arbitration; third-party funding; security for costs;
disclosure obligations
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Cameron Sim, Choice of Law and Anti-Suit Injunctions: Relocating Comity, International and Comparative Law Quarterly,
2013, Vol.73:62, p.704.
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@ GM1 and GM2 v. KC, [2019] HKCFI 2793, High Court of Hong Kong, 2019, paras.5, 8, 14. FFiEHRIX (R 50 ) 45
45 (2) FHUE: “JRATRBERT AT —J7 1 I Bt O 7E e S 7E B i BOm s AS M 7 TR IF W ARl D AT L L4 1
B, " BRI CRARIRBEsc i) 58 210 (1) &Ml “7elVABESEAT WA T2 A I ool B T 15 0L T
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® First Laser Ltd. v. Fujian Enterprises (Holdings) Co. Ltd. and Jian’an Investment Ltd., HCA 4414/2001, High Court of Hong
Kong, 2002, paras.60-62.

@ PR S 4350 DB (2017) 98 72 1708 3 S REFEUE 1 (R A A "IN AR S
e FMAFLNE S w1 LS ia e 2043 % ); HKK2 Ltd. v. Shandong Chenming Paper Holdings Ltd., [2018] HKCFI 93;
Giorgio Armani S.P.A. v. Elan Clothes Co. Ltd. (formerly known as Dalian Les Copious Clothes Co. Ltd., [2019] HKCFI
530; GM1 and GM2 v. KC, [2019] HKCFI 2793.
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Abstract: In recent years, with the vibrant economy of the Mainland and Hong Kong,
the issue of competing jurisdictions in civil and commercial cases between the two places
has gradually emerged, and parallel proceedings have attracted attention. Although the
international community has questioned the use of anti-suit injunctions as they may be
contrary to the principle of comity, the application of anti-suit injunctions by Hong Kong
courts in judicial practice has also shown an upward trend. Anti-suit injunction is compatible
with the Mainland legal system and is irreplaceable in solving the problem of parallel
proceedings. If it is introduced to the Mainland, it may be conducive to the coordination and
resolution of jurisdictional competitions in civil and commercial cases between the Mainland
and Hong Kong. Since the Civil Procedure Law of the People’s Republic of China has not
yet regarded anti-suit injunctions as a basic institutional rule, and it is difficult to provide
sufficient legal support for act preservation, the Mainland needs to improve it by clarifying
the circumstances of its application, its effectiveness and liability, as well as the relief
procedures. At the same time, in response to the anti-suit injunctions issued by Hong Kong
courts, the Mainland may also take measures such as refusal of service, refusal of recognition
and enforcement, or reference to the Rule on Counteracting Unjustified Extra-territorial
Application of Foreign Legislation and Other Measures in specific cases.

Keywords: anti-suit injunctions; competing jurisdictions in cases; parallel proceedings;
doctrine of forum non-conveniens
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MERE #HLMEAFARE NN EERTAE - B K $m AL T oy 28 2 4,
TR REB|T ] FRERAL T ERN AR &I R T MO A E KA
FAERBURNFNEFENEENBRETEHNTFFE L ZREREGFET AL LK
9] L& JF o 32, 7E 7 A LA A B AT UG B AR B W R A R T ORI 4R TR TUT B R
NEREBFR WREBLS “RF" WEBAN BHFH BEAFAT AP A EFEE
Wil LR ESE SV ERHTT N, A EEERE A MR EREAEENSE RN, |
% E TR LB T KR, A F W FRED RHFAE A AT A EFETHEERN
R B B L B L | R T P 7 [ LR AR G A A R A R AR S TR KT

KGR ERRFMHR; AFAERFE; RAHFGENH

Gold Reserve Inc. 1] (AT fRIFRE SR A ) N b3 f) FL/RILFE (DL
N NG ) S E PR T AP A AU A S R R K B T AR B4
FERUR) L, A9 S B T XA IERF B A R Wl R AR SO X 8 06 5 28 FIURZE INFif
AR R G AT AT B MRS , R R B S AT LB, 5 i AS B I 22 [ B
PG AR A S S B 15 e R4 T R T AT o

— EHHE

(— ) |/ESEX

Brisas v T2 N B fi 3% R FLRSERIE (LT RiARR N B pi g N ) ZRRgab 88
INEEWTIX, Brisas FRiAUE 35 1 {F Brisas #11X 500 23 Hi PN 0T #h 2 25 4 WE TR, R
IR A 20 4F, AnSRAE AT 6 4 H B G, T AR K A 10 4301, 1988 44 H 18 H,

* ARSCHR T E TSR (B MR TG ) 5 AR BT A s A DO [ PR R IS AT
PR L I B AT FREE TR A AR SO BT sE 2 Be il LT EFMER S
(D  Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ARB(AF)/09/1, ICSID, Award, 2014, para.10.
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Brisas FFVFAHE % T 45 Z2 N #ifii Brisas del Cuyuni 437 /2 7] ( Compaiia Aurifera Brisas
del Cuyuni, C.A., LA F &% Brisas 23 1) ). 19924 11 H , 35 [ % 4 i 55 e dn A R 23 ) ( Gold
Reserve Corp, LA RIFRIE I 81 G 45 24 W) ) 162 N B i 520 W) 22 PN B o it 45 23
( Gold Reserve de Venezuela ) U4 T Brisas A F]. 1998 4F 10 H 5 H , i & a5 Bedn A7 B
/v ( Gold Reserve Inc., LT i FRE G AE A /B TE N ) TEIIE R MEAA 6 F 8 4
it A R AR AR . 1999 4E9), B Gt 452 w23 w) 8 20 Bk 56 [ 8 4 it 5 2\ )
(RIREL ], BEA it 252N wl IR I Tal R iR T Brisas 23 @l A &, W14 Brisas $744% . @

1993 4, Brisas 2>l i | Brisas FF/FAC T A0 8 A0 RH/FAL (LR &K Unicornio
FFUFAL ) Z2 N B hr BEmil Tk A1 R4 ( Ministry of the People’s Power for Basic Industries
and Mining, LA F P MIBAM ) T 1998 4 3 1 3 H b bR V/FAL, I PR S AE K S F 5
Brisas FE/FEUMIR]. Unicornio ##V/FAUK T T Brisas /A w] M Brisas F#1FACT B9 IR A5 5 A
FRREA HRAEHAOROR] . AEWZ T AS A Brisas FF/FACERE Y Unicornio FRAFALZ )5 , B
SRt AN T RIPKE AR A — T &, 1 3K Brisas 0 H A9 —#843 . ©

(=) #WiIR1TA

H 1993 4F 8 AL, ¥ & it 752\ vl M 2 N i H MIBAM M EREE AR 458 ( the Ministry
of the People’s Power for the Environment, A fij#K MinAmb ) $25¢ 1| — R 5304, 1145
AIATHERF IR RBERE NI 545 3RS T Brisas FEZFRAAR R AL, ©

2006 4 12 , MinAmb #4717 — U P EAL IF 2, - B IR B0 B— B Be
YV A & Sl 4 AT HIE . 2007 4F 3 H 27 H, MinAmb &7 T “Brisas 5l H 48 FIH1 4"
TR BRI F R 55 L B Bz e A SR GEIR B (AR TR TP PTIE ). it 117
AERVE R R, R G A A5 T PTE L A 28 25, 9F H MinAmb 458 T
(Ja3hik4 ) (Initial Act), AR HUE AT RESF 454, i Bt aT AT iRt T, ©

2007 45 H 16 H, HIF AL MinAmb $04E 7 HATF Gl T1F nl e A RIS , T 225K
MinAmb % (Ji 8514 ). {0 MinAmb &4 5. 2007 4F 7 J 11 B, HiF A K5 —
{3 FHIEK . MinAmb B S 3 HTH A 76 H 3 APl 1 Brisas 30 H 375 i 1) £ 6 108 P4
N E R B, BASSE R34 ). 2007457 A 25 H, i A58 T —heaE k],
ZAHI T 2007 47 8 H 14 H kA% MinAmb #it#E. 2008 4F 4 J] 14 H, MinAmb KA T4
088-08 S ATIHKE , B A TF AT UE “Haxd Jos”, DL “AJLRRP RN 7 LAY . ©

2009 4% 5 J]1 25 H, MIBAM KA T — Il 548 1 H 5 N ZER A IE 1, I 2
1k 1 Brisas $FVFAL, J 12 HE N B2 EEATRE J7, O R BB <7 4R IR R 45 455K (Special
Advantage ) FIHLE . 2009 4 10 A, BURFEILC T B iE A 5= 545 T Brisas 11 H 193

Id, at para.11.
Id, at paras.12-13.
Id, at paras.14-15.
Id, at para.22.
Id, at para.23.
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M, 2017 4E 6 F1, MIBAM 4 [k T Unicornio FH44%, Bl A —: 45—, i AWk fg
TE 7TAENFFIR TR i i T2 NEHL 1999 4F (Al ) 55 61 4% 5=, Id Al 7%
THEFH S A B 5 10 SRR 6 k. @

( =) EFFRtEH

2009 4F 10 H 21 H, #4655 28wl ] [6] PR 4% 9% 4 i ff - 70 ( The International
Center for Settlement of Investment Disputes, DA T i ICSID ) i 1% & N fr
AR R

2009 4 11 7 9 H, ICSID AP T#aEk. W H , BB 1
N TR AL PR

2010 43 A 9 H, ffk e iE =04

2010 4F 12 H 22 B, g A ) 46 A AU

2011 42 H 25 H Mz v, il C(ICSID Rk BRI ) 55 45 2556 5 3 # ok
HITE NS R SE T Rl A b 2

20124E 2 H 13 HE 20124E 2 H 17 B, fhEREELE R IEIRAE A T IESS

2012 4F 7 H 25 H  MhEBER A T —WCFHUEE 2L FUFIR MR T 4.

20134 10 H 15 HZE 2013 4F 10 H 16 H , Mgk e B A it — 4 09 & KA FEIE
P AT o

2014 4F 7 H 23 H TEEE A TR T 450

2014 4F 9 A 22 H ke BRI, ©

() WAEKRMBESL

1 AP 3 I A8y A Bom K

(a) BHpiE Nt (IR - ZNFRRIRBTT 2529 ) (LU RiFRAN - 22 BIT ) 4 2
SME ) X555

(b) BEHHE GBI - 25 BIT 58 3 M i 3553 @

© ®Q

Id, at paras.26-28.

Id, at paras.29-221.

BIT % 2 M :

“C1) GRLES T SR R 4 249 53— 7 I 9 38 A A P B e QAT R 4

(2) B2 77 PR R BRIE B, 257 55— 2R 24 05 B 4 AT sl IR DL 20 TE R Rr il LB S0 DRIPRI2E 4
(3) B—BR2TT N AVR DS — B 27 (AR 5 sl B A BT AR e HE R I ST BT I Aol sl B Rl Al
SOZA B EAEATATRESL N SRR TAESS UGB FATATERS = B0 sl AE B e 10 A

BIT %8 3 £&HE :

“(1) BB TR T 53— SR 2 D5 B M BT sl R A R AR AR T ARSNGB 45 TAT AT 55 = BB 4%
BEul R R

(2) BRI TARL 53— I BEPE B AE AR s R B 28 G 0 Z2A s s 7 AT
HALITEOL T 25 TATMTH5 = E RS 1 ;

(3) 245 (3) FAALEE (1) M (2) FOREHTERLY )7 BRI AT IAT 8RR I EE T ey K [ i 3R
X BGRB8 22 1 s T 2 T B i .
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(¢) Wi AT RN - 22 BIT 45 7 5 HE R L 55, ©@

(d) 45T HIEA 1735124200 S04 4, SN A 2008 4F 4 J1 14 H 22 H
i 28 B R S R0 2% (AR R R B,

(e) 45T WG AN PPERIE N A Wb B LA LR T M2

(£) W2 ANAEAR G Mg RE 7 vh i = A i 28 FH RO AR

(g) VAT LASETTI A9 22 N B 37 BURS 5 75 IO AT AR IR 25 6 10 R 256 24 42 R
BT R AR sz B Ik B E B A I s A i A @

2. Bk W iE AR HiE K

(a) MM - 22 BIT 55 7 400, % Pk iz x5 1 i A4 A2 1 Brisas $5 17 AL
Unicornio SRR JCIE R TOE HEARL;

(b) P BIiE AR BE I B H ¢ T Choco 5 ( Brisas #9301 H i A —384> ) ORI
WS, O %G SR AN T 22 2

(c) Tl xof B i AR I A SRR, WD BE [m] H i A AT 155K

(d) P FE NS A R UREE R A R B A S g . ©

3. PR 0 S ik

CApe 2T B, P — B -

(1) BEHIEAGER TN - 22 BIT 48 2 4%, RBEXT HIE ARG T 0 0 IEFFIE 5

(2) BEHIE AR AT SO0 - 22 BIT [a] B3 ASZ AR 713032000 SETT A4, A
2008 4F 4 H 14 HE A Z H 1, #%32 FE W E SRR (United States Government
Treasury Bill Rate ) 58 Al F] E

(3) FJFRYF B EIRIT R BT (0 B AT, IR NS BUR AT DR (5 A1) R
(LIBOR) Jil I 2%, \Z T2 HiE =28 Xt 2 H 1k ;

(4) XUy R AAT AT 2 AT 32, (B i AR AT s A 500 5 95T,
Ve R 5 B RAR RT3 1 — 3843 o U5 P25 48 R 1 i 28 1 B AR . @

@ BIT 45 7 FHE:

“C1) BRI — 7 (B sl B3 FEER AR 40 24 55— 7 (40 N AN A AEMACES R IS TR P s I LA ) 4544
T3 (LA BRRAEO), BRAER 7 AL H 0y, H B IE S iRy, AR =X, DT 45 TG S840 FIAa 0
A RN L SR 5 S A AE SO 2 AR TR Z B (ARSI LE T S ) B B e sl i 7 oy 55
W el , ARG F AR SRS, e T DIV R B BRL B, 0 Sr RIS AR, JF il A S5 BRI %k

(2) SZHEI A 58 WA AR AT AR 1 4 247 v e, R 200 24 T 18 W TE ARG sl G b g S AL i BRAR SR R 11
T D)X LA B AR 9 sl A2 (A (A TR T

Supra note 1, at para.5.

Supra note 1, at para.6.

® 66

Supra note 1, at para.863.
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ARGERT B FEERAR P BEE PR LU T T : 55—, RIS Ao TiEssm <%
P X RE T AR EE ST B S REAL B B E T AT R i A A IE A
ARG R L RPN [RIRE53 5 DA T R A DL R A E ) ST i TR AR .

(—) MBENEAREFTEGTEEN

1. w5 AN 1K

HIE A F2 5K AP PAT T RE AL

HIE AN A BHEAE 1998 AFE AR 6 K5 25 M X AR BT 1Y, TTAE 1999 4F3k
15T EAAERN TI ey , T T 23RS T 495 1% 1 40 SR A A 2 DS P~ vl B 1
By o BRI ARHEBE HIE AR ULEE , IE AR 7E R N B b A T B 48 9%, i 2
7 36 L I S w) EA RS T AR OCHRRAL, I AN RN - 22 BIT B SO T i i 4%
TEE . WA X — B T AR, ZE AN - 22 BIT Bl T “—4h 2 i
PEAE S — SR A0t I A ), A AR A A = A AT al s ] AT R 2R A
ey WHE X AR SN - 25 BIT FRRH A0 P&, BT/, [l
FEWCIASE = Dy F5 A I 0T I, WO 5 AR ] RE 2 itE— 25 X e 101 B i A T8 9, IR AR kA3 )
LTS B, B A E S A T 507 7 5ot U HE#E Brisas 7 H 052201, ©

AN, AR T HC S RAERMERR . © P e KA
FEAE T RS, LA W &M T HAEZNEHLTE S & IR (A %
TE 1998—2005 AFHAAI M 52% L TH3 68%. JNE KBRS 2K T, LHHiEAS RN
B E DA AT ACE , Y R A MR P R — SO R A E] . R s A B
FRZS HE ATEIN - 25 BIT R AR ER, OB AN - 25 BIT T I & vtk e L. ©

2. Mk W IE A 27K

Bl H I AP A FERCE L A B AR AN A AL

FRYEIN - 25 BIT, K B E" MU MR IGE A a5k 1 =07
AR Al F “HEZ N EGPIIE N AT B BT Al o B il AR, B AR A 2L
R, QARSI RN RA . BEAMIE 1998 4F 10 A K a 25 Hi X (LA Rl 1999
AR RV A, (R ERAS 2 N E 28 FI A , (B ASHKS ok S5 RS B in g . @ R v
WA T B & LA —A T, WA LS AL AR R
WGBS NI TEOR RS . B IR S [ 204 Brisas 28 F A, 5l5 & 7F
ZENETHAFAA AL X I ERCh “TEZ N Smhr i T4 o R E

Supra note 1, at paras.235-240.
Supra note 1, at para.245.
Supra note 1, at para.222.
Supra note 1, at para.223.
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Supra note 1, at para.224.
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[FJESF, 5 R A, 3 AT A 2800 S 35 5 i B R e = i S g K AR A 1) AL
ELRAE 1999 AUl Z 5 , %0 "l iR BESR SEIEgE U R X S 35058 P et 1T U A 1
BRIV 35 AP AR AR RE R A B 1 9% 4, B e Hi i U AR Brisas i H 5 4£ 584,
MASE B9 . IARTOR U Brisas 70 H & 88 4 i #5287 k1Y o

3 AP R AR ok

TR IA R , BB AFFE T - 2% BIT TS5 B S, B g R w), X
SETER NIRRT A R . PRI, PP A AL B

FREREE N RGN - 2= BIT, NG RAY “BWEE” IR “TEZ NI N ECHAY |
AR N &= AT s EFORAT 1 A By Z N B R Al o AR —E X,
HE TR s (1) BRI E A e, s SO iAol s (2) B %
PN EGHLEES . FEAR ST X P A RARHRI 2 - BB As A RLURTE 1998 AFARIEINER
B2 M X TR HE T Y, AN B Z SR IS o B F T A A S PRI R AR Y Sl @

TREBEIN N , B8 38 RN E R B — DR, 7 BIT AR50 E S A
TN - Z= BIT BABAECHEE L2006 2 (AR AEALRE 2 T, B AR R ks A e A
EASL AR PRI, B G AR A RIS A ), s T
T ME SGER . IS AT, H R E 0 R Rl S DI S R B IR HL AR
PR B, ERE I AN SINE A E BRI R 1o, o8 TET3HE, B
G H] “SEBRBCR T BIEOR, B S I RA FRBCAR t i) LIS BNEN - i g R85t
TR B R A B B 2 FUAE AN, R I S R BURT 20 B B, SO A
TN S ZNERCYJRATSEE . I, B8 1 RS LT (e S ), @

SR, BRI BEST 28 R AN R ASEAb O IR BB U b i, 5 i
WAHER N E P NI TR0 . A R4, HE AN Z N BRI W Brisas 23 H
A Y L I AT 2, I8 A E 2R N B hE A SR A BRI AL . 22 JCREIR) , X R A 14 18]
PEPIAT RS AR B TN - 2% BIT R ¥ #%E. ©

BeAh, “AeZe N RS R A I AN BRI BEAS s H A A (R 3l 5
WERTLISE . AR ESRAA, W TR P Al 2 P Bir S A A 30 o 901 22 P9 B 19
A BEHE, ASRABER =T O I LU G sl HA G 0 SRR A2 T - 2= BIT BYLRI
TR BN 2005 (R, A N - 2% BIT tf “BE%eas” e Uil &% L. @

(Z) WHBAMTHREER R FALERFRE

- 2= BIT X TR AR AV ERB AT T RUE -

(1) GE295T7 L A 4E 29 55— 7 B9 e S N B R Bl A M 26 A5

Supra note 1, at para.227.
Supra note 1, at paras.248-249.
Supra note 1, at para.252.
Supra note 1, at para.259.
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Supra note 1, at para.271.
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(2) ZE2945 7 AR FE PRk U, 25 745 20 ) — 7 #5008 38 AR g ol [T i -2 IEAF
S D YNE W S AR R ae o

1. wiE AW IR

HIEANAR, A A TERRE TR “AIE” A7 FRE” “Gi87 “ARI TR
PR R IR E A FIATAT SATE E BRI 8 i R RS IR L
AN IE SR 7 SO, AEGX A 8 B RN T 232 1 . AR TE B AT 4 AN RE
“HR AR R B GBI AR ER I L AE E 4N RE TSR P S
TE YR E B 0], A2 5 T 4% B S 2 AR B A Y SR ik an s AT B R A
IEFRE R —E RT3 R, thnT R — ZRBE BLIiTE , I A LA 547 3 2 i . @

g A#&5| PSEG % . Duke Energy 5. Tecmed Z55 A0 3 2051, i L 9%
A BEATEAE - IE AR 18 A S B, LA S A (A i N 2 R A3 0 B A 1S o
HA FREARE IR R B NI hR BB 25 T HE AN IR LA A BRIl . FEEUN Z24E 03
FEFEkJah T, Brisas Wi H AR RS ASHEDE I H Brd A il it . (HZR N EGHLA T 4
SBUN AW & GG H ), 8 0t — R0 EWr AR ANE I e =S r s it , —JF

GRS, J5 ok X2 E T Brisas 3 H , 7585 08 3 W 25, sk Sediifi AT 1 206
T NP SEAF I, 50— 20 R U T I S il (4 & WM T, A3 A S i 1
T HE AN A AR L R A 0 0 B R AR B A A IEX R R A B R

2. W IE AR £K

BEHIE AN, B AR BEIE I B N B PR BE 4 T A IERF il . ARPEIN - 2% BIT
552 45, NN IERRIE 25 38 8 SR 2 BE ST B vk X A1 LN B LI 7™ 265 7 1 e A1
FrlbRiE. B f G NS | Neer 2855, 5 A 2 1 [ Ah B AR 19 S AR A i A 1 75
TEAAR IR BERR B IE AR R IE N AP A TERRE” ERE K
By O (R 138 AN R T AR AR R AN 2 o B FE NS08, 4530050
IO 4 A R A S e T e (A A 1 o A i S B AR 1 AL A0 25 TR B i AT A DGR O, A4
A ORI BT A AR 2 DL R ] GRATLAS) Ay i 2 AR ] i A ok il %5 01, = N B I
BT WA A R AU BB A3 S T BGA B R U A8 IE il 55, @

B HE AR, A TR R X B0 0 AR B () RIR 2 )5 A e AR T
HAHH . HiE AN Brisas Hi H i IIRF A S IABON G B HIE B BUR AT
Al ELARGRIE SR U, A 2 DA S HE IR . 9 I8 A5 R, B2 T Re /A A T A7
ST AN SE TOREERZ T A 281 mT R &k AR RIER T TR AT . MIBAM 6
TR R E LR I A R S R R R, DIAEE T R B B, B3 H1 I AT MinAmb
i 92 & SRR A A BV TR A T T T PR, O O T AR Rl R R -

@  Supra note 1, at para.540.
Supra note 1, at paras.541-543.
@  Supranote 1, at paras.545-548.
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7 BIT 55 2 4550 2 308 A AN IE AR B P A TR B =R o AR 2 A AR 11

3. A o ok

FEFE A28 58T WU 05 10 R 11 Sk B LA USR5, A2 A, Bl B3 A B4 T R it
JLT N - 2% BIT 26 2 4556 2 002 45 T I AR A 0 IEFRE Y SU55

H 4% 7 Brisas FE/FRUG AU 20 4F B, 9 135 A6 B R SR 1 80 15 A 46 AT A
SV, 0 F W AT H w7 A S SO A T S LR T ot 2 B H N B BRR
AT MIBAM — 814 R IR 26 FIEB RN ZS . BV 7 AT UE 2 B MinAmb 25 & (1,
MIBAM 8 239 45 M 2 26 2 WA, T MIBAM 1% A7 %0 4Rt S8l PRI, B A
F047 1 B ER AR AR ARV AR SR (AT R, I A ER I DB R i b AR A5 4k 22 35 H T i 19
AL

SRS HIE N — TR R B i ACRBES S R ahiks ), A i RAE N 1)
JRPR, B H s A R4 T O sk T I R TIRA , B — BB I H A5 1E 1 b K
Z WIS NS URanks ), XA T GRVERIFRIATER ) UEgHE A S
I AT 2SI I e = i A\ — SO A -

R E AN, — B A TR RS P R AR XA S R SR, X —
ST IEASBE G o — I8 2o - 4% V-7 b 7 J K P R 2 1 %) 2R R S A 7 0 i Bt
TE AR BT . MEE NP BT A ARSTF AN - 2% BIT WA IERR B AR UE
FURK LSS . BHIE AL BG4 (HEAA AT G ABRR LS. HEEA P HENT,
MinAmb 17 A& H A BT ARG EAT R B R BOR AL = A i, @

ARG TN PR AR T A BT U8, B H i A RV A A IERR
A8 ZH G A B A BRI A HA RN R B A B . R ARRRVFA R AT T O L0 T AT U
AT R AT TR R A o e A5 Sy e BANARR], BT LA EAT T 200 A B BRI A
PR ABFRA AREER) GEE . R E T R, R AR BN A [RIAUY
BAF I ATBCYS R — BRI A K A HE B2 S A X e 4 F. @ i P2
L 1A A R — 2 7 B — S04 B PR IR AN, 2 Y Bt b7 3 ol 4R 460 7 sh A TIBORE P A7 TR
SRAR PR IIURE VAR ZE T, DA TR0 25 T H 38 AN B TE SRR e AR, DR A 3 7 T it i T
NN IE R B bRfE . ©

W FRAHT T, B35 A SE T Brisas. Unicornio S AL BIAT WAEVF £ AN 5 T
KT AN ERRE A3 R A3 3 Bl 14T BOR S48, Brisas 45 VPR A0 IE R 4645 16
FRAT A Rt R SR F P AR R i B S A A IERF B 1A T R LR, X F It

Supra note 1, at paras.551-558.
Supra note 1, at paras.578-591.
Supra note 1, at paras.578-580.
Supra note 1, at paras.592-600.
Supra note 1, at para.606.
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Supra note 1, at para.614.
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“HABM AR NERLRE” B E G BT R 08 R, B2 E N F L
RN ATERF S . 46 B BRas BT e A8 th LI — RN ] WL, #5583 5 3
W C AR BT 92 e rh gl BOR B2 i o FEAR SR, AR i i X T 22 i
ROV RS AR AFHG S0, 45 8 T AR SRR A B0, IR A E BB 538 B 6 BRI oy
R T XA A E R A 3E S, 7R T PRt i S B oo 509 - BRI AR ) — b ik
PR, AR 5 S50 5 B R A SR AR R T —E e o X A2
TEAF I8 A W S B A T, e DE BB 5 B R, DL R SO H S R R T
AN TERFE TN B BRI AEAS 30T, 1 2T v [ 1) [l R A3 A S et AT —
SE SN, T Sizm IR ZE 5 AU T BB R AT TE XU, , 75t UL Ak i

(— ) BEEESEHFNIAERN

ARGEAPEE N, HE A AR IE AT 0 105 B NS T8 . AR IR AR5 — RS
et AR AR e T AR S AT B X A D PR ) R B A e 2 e i A S B e
AAEH A BRR A B A AR I A5 o TECEERIE b, ZR 38 [ A A (5 FEE W (A5 A
MR LASRAL . 2 BUAER AR AT o 2 5 8 S A2 IR I e 21 1 5o
PEVER] .

FEAR G PR o A T S5 S0 DUBON I AR SR LA S 01, A5t T A 58
AR RN, fhEEE 27 T Saluka 2. Tecmed %%, Waste Management %8 . Metalclad
% Total LK Toto 58, KB & BT A A B IR IE AT DUV 22 [ N R ] 2 1Y
A Hr bR 3] © Y — E A7 R 408 3 7T LA B AR A 7 ok 1) — BRI, B
G . 78 FIRZ A AhE N > B R PRk b R AR A 6 B AR Y
FEl, TA N AR I BEOR 1 45 9 2 o H A S kR 0 B BRI | O PRI B2 8 TE A 38 1Y)
o HANTE Saluka Z8 P BURIAT DL “AN0E A GBI B0 20 s s e
P AR PARA T AL L, I H R AR L” 5874 A7 BN Tecmed 2,
HUR P E A SER BT VR ATIE , 55 5 T4 TR V- FRril i) SC55, DR oy HBefr il
S VAT T RE AR SR, VAT A0 A A A BT AR I Bl A WL 2 ;@ e
Metalclad Z&H, UM “ARAEHATR A Metalclad 91 55 R0 F48 0% B A — A~ 375 BH A AT 700
AOREZR” oK BESR AL “SHETTH - AT RO RE AL R

Supra note 1, at para.615.
Supra note 1, at paras.569-576.
Supra note 1, at para.569.
Supra note 1, at para.572.
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Supra note 1, at para.574.
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Abstract: Gold Reserve Inc. v. Bolivarian Republic of Venezuela was a typical case
under the investor-state dispute settlement mechanism, which involved issues such as how
to identify jurisdiction, whether the breach of reasonable expectation should be recognized
as a violation of fair and equitable treatment, and the connotation of fair and equitable
treatment. The arbitral tribunal in this case combined procedural and substantive issues and,
while confirming its jurisdiction, found that the respondent had violated the fair and equitable
treatment clause under the BIT. The arbitral tribunal analyzed the disputes surrounding the
eligibility of “investment”, the determination of reasonable expectation of investor, and the
connotation and standard of fair and equitable treatment, which is an important reference
for the subsequent practice of international investment arbitration. With the continuous
development of international investment practice, the question of whether the reasonable
expectation of investor should be recognized as a specific connotation under fair and equitable
treatment and the question of how to balance the host state’s right to regulate and the interests
of investors should be given due attention.

Keywords: international investment arbitration; fair and equitable treatment; reasonable

expectation of investor
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Abstract: The Clayton/Bilcon v. Canada case is a landmark case of investor-state
dispute settlement under the North American Free Trade Agreement (NAFTA). The arbitral
tribunal found that claims relating to events before June 17, 2005, were time-barred. It ruled
that Canada failed to accord investors fair and equitable treatment, as well as full protection
and security, which was in violation of Article 1105 of NAFTA, constituting a breach of the
minimum standard of treatment. The tribunal also affirmed that Canada’s adoption of an
environmental assessment method, endorsed by the Joint Review Panel, violated the minimum
standard of treatment under NAFTA Article 1105. The detailed and meticulous ruling in the
Clayton/Bilcon case not only reflects the evolution of specific rules but also represents a clever
attempt by international investment arbitral tribunal to strike a balance between protecting
investors’ rights and interests and the regulatory authority of host countries. Summarizing
the investment facts, alleged misconduct, key procedural aspects, and core legal disputes can
provide valuable insights for future international investments and investment arbitrations.

Keywords: North American Free Trade Agreement; jurisdiction; minimum standard of
treatment; national treatment
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