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D  Suez, Sociedad General de Aguas de Barcelona S.A. and InterAguas Servicios Integrales del Agua S.A. v. Argentine
Republic, ICSID Case No. ARB/03/17, Decision on the Proposal for the Disqualification of a Member of the Arbitral
Tribunal, 22 October 2007, para.29.

@ Susan D Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law through
Inconsistent Decisions, Fordham Law Review, 2005, Vol.73:4, pp.1521-1625.

®  Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on Proposal to Disqualify
an Arbitrator, 24 June 1982.
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@ OPIC Karimum Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/14, Decision on the Proposal to
Disqualify Professor Philippe Sands, Arbitrator, 5 May 2011, para.44.
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Optima Ventures LLC, Optima 7171 LLC and Optima 55 Public Square LLC v. United States of America, ICSID Case No.
ARB/21/11, Decision on the Claimant’s Proposal to Disqualify Mr. M. AS Arbitrator, 20 December 2022, para.69.

Blue Bank International & Trust (Barbados) Ltd v. Bolivarian Republic of Venezuela, ICSID Case No ARB/12/20, Decision
on the Parties” Proposal to Disqualify a Majority of the Tribunal, 12 November 2013, para.62.

Imeks Insaat Makina Elektrik Konstriiksiyon Sanayi Limited Sirketi v. Turkmenistan, ICSID Case No. ARB/21/23, Decision
on the Claimant’s Proposal for the Disqualification of Prof. Dr. Rolf Knieper, 31 October 2023, para.77.

KT [ IR 43 9 S it e 1 v BT A D1 AR DR 1 ZE 10175 B, 2 DL hittps://iesid. worldbank.org/cases/content/tables-of-
decisions/disqualification, e f5 Vi[RI ] . 2024 4F 9 H 10 H .,

Sam Luttrell, Testing the ICSID Framework for Arbitrator Challenges, ICSID Review-Foreign Investment Law Journal,
2016, Vol.31:3, p.603.

® @ © ©

©
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Caratube International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan (II), ICSID Case No.
ARB/13/13, Decision on the Proposal for Disqualification of Mr. Bruno Boesch, 20 March 2014, para.108.

@ Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v. Bolivarian Republic of Venezuela, ICSID Case

No. ARB/10/5, Decision on Claimant’s Proposal to Disqualify Professor Brigitte Stern, Arbitrator, 23 December 2010,

para.59.

Id.

Supra note 10.
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Elitech B.V. and Razvoj Golf D.O.O. v. Republic of Croatia, ICSID Case No. ARB/17/32, Decision on the Proposal to
Disqualify Prof. Brigitte Stern, 23 March 2018, para.54.

@  Supra note 6.

Burlington Resources, Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on the Proposal to Disqualify
Professor Francisco Orrego Vicuna, 13 December 2013, para.79.
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Abstract: The arbitrator challenge mechanism is a key safeguard for the independence
and impartiality of arbitrators. During more than 40 years of practice, the relevant rules of the

Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del Ecuador (Petroecuador), ICSID Case No.
ARB/08/6, Decision on Challenge to Arbitrator, 8 December 2009, para.9.
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arbitrator challenge mechanism under the ICSID system have been tested in cases, which have
highlighted many problems and triggered extensive criticism of the challenge mechanism
under the ICSID arbitration. Although the new ICSID Arbitration Rules of 2022 have made
some improvements to the challenge mechanism, the main issues have not been effectively
and comprehensively addressed. The purpose of this paper is to analyze the system of rules,
typical situations and existing problems in the ICSID arbitration, and to propose possible
reform ideas.

Keywords: international investment arbitration; arbitrator challenge; conflicts of interests
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T B AR R RAEAMET LW E AR, BRARS BT A R RRN A R RER
WE,ETHREM A, T F ST RRCEE TR TR LFEALA (FRFEH
W B SEH) RAFAME; HBE AL EAL RN LR M % B S AR AR b R
NFEEHERUEZER TR, FREEHEZMRBNRAT KEHFANTER. &
ZHEBERASRFEL R BRNRESAENE, HAEAAZXF R UAER L. FERET
L Eﬁﬁﬁ/\ﬁ“%ﬁ#ﬂﬂ%%j7‘77@%4}*})\%}%%\?&%%}5@% EHBA R F, HREXE
RUHRAN D RBEL D 2B KAXE, RETURI T ENE =T HH 6K
%u%@%,%ﬁﬁjﬁﬁﬂwﬂm%%’ﬁm By % R . R R, B AmBE 3R R o kR L b
R EH LW,
XEER F =R B RR M RO TR RN E

51

[l

] B A PR G SR e v AP Ml P A5 ) B 38 i fidf ke 55 455 2 2y S 32 WA 1) Ty
2 — o O SR E PR R A, BT AR A8 5k, B B S 05 6 i AP R
TRMING: . ITAEA, [ B A 2 FH 27Kk A o , 1= B A S0 8 Ao A 2 = A Ak
BEMEENE, —E R FRA TSI, © IR N5 = %) ( Third
Party Funding, “TPF”), RIS 2 ToRE R A =07 10— J7 M AL DT & 7 ¢ LA
SIS A TR T 77 =X, 7E B PR AR U0 15 H H i

* BRI, v ECRARATHBBHTT 43T TAE AL

O AFE: CEPRRF ML B DL e A5 kR ), 8 (el ) 2018 4R 8 101,45 24 UL,

@ The Queen Mary University of London, 2015 International Arbitration Survey: Improvements and Innovations in
International Arbitration, https://www.international-arbitration-attorney.com/wp-content/uploads/2018/11/White-Case-
and-Queen-Mary-2015-survey.pdf#:~:text=The%202015%20International%20Arbitration%20Survey,%20entitled%20
%E2%80%98Improvements%20and, last visited Sept.9, 2024.
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S =07 BN O AR BT IE WL B[R, %) 5| kv 2ok MU, X F2 2L
FIUAE PR ORI 5 002 | IR MR I R4 T, © Horh 58 =05 BE R X TR SR 4
RPN EAT S . —BOR UL, MR A BCRRIR 5 AR IR T7 A L H i) 9%
F AR BRGSO M ASTI B0, We =T BB 2% 0 B
SCHAGFAES SN I, 55 =J5 SE B SRR AE M3 A" s, AR
T SRR o BLEL, BT AR L — BAT 538 =07 B B A AP 2 T 2 R
(EBUAT (LN 55 52 e S8 B X4 R W1, A 2 R R J7 7 £H 5% 1 9% P /D B REA A
i, FLEAEALZ S, T AT B BOR A A B RA NI T o AN, S AP e 7 e
Bl 9% FTR FH A RN AN — B, X i A5 2% T o St il R AN E V. AT IR AL
RTINS T4 =07 G W AP S A e TR LR 2 i 98 55 05 B 4l o 2 ) At
S, DBUURA S IR A58t 22 DL 3% FHPEOR A 2 0 FCs , ik =2 XoF i FH 0 e Tt 14
RGN . HIA BT ILT-A0 5 B T MU, R BETRASZ A 5 =5 5T Bh 2 JH 20 )
L BUIERY  WORAE T 045 & PP RE SR BEAT 70 M o S 2 T B BTSE, LU B PR )
HURAFETE . (1) 0 IR AR 5T B VRN, BT st C 2 b B O S
PAPAGAME? ANGE, HH AA BERTRE R A RATAMEE 7 (2) 2432 B BT RIS, 5
=7 M NIE TR Z B EE AN 2 PRI A 29507 ASCLA IR TR LA K, X3 =
5% Bl FE B 9% P 20 S BIE HEA T IR AT , 45 5 A S AL A IO 1 512 1 52 407) 25 ¢
WP =T B BT PR AR R B 0 ity 2w B LR o AR F 7 R TR E E A 4R
H AR S v 2R =07 B B B e R L

— E BRisk 2 A 43 PO H B g1

(— ) ERRhEZE A M E X R ERKRTE

R 2 o0 M2 R MR 4 5 1 2% FH 20 PRIV, 75 7853 7% B A AU AE A 52 2
PE USRI TR AT B R A B A R R B FE A X A (4 B T T 43
Bt @ — i w5 , Mk 2% T 43 i 4 — & kAR 2, B 5 s R e A G 1 2%
H (tribunal costs or arbitration costs ), = ZLALFE LT 9% H 35 fhEALA (4 7L 9% FH AN
iR e T AT A LAl R B 2 C PR BE AR o & T SR R 2 ) R AT
('party costs or legal fees ), FEEALFHACERAIM Y 25 A GEA B A DL B9 28 FH DA K SN
SARER T 2 A i oAb B . © AR FE PR R 2 A VRBIE, Ak AR B AR, 242 ARG B o

®  FpAEE =I5 Pe B E BRBCTH R Z MR KU S B ), 8 (IR TR 5T ) 2014 4575 2 399, 4 85-97 L5 skig
Be GREFRR S = Ve B ARHLR ), B CRBRZSIRIE2T1) 2021 4£55 2 91,55 137 5T Jonas von Goeler,
Third-Party Funding in International Arbitration and Its Impaction Procedure, Kluwer Law International, 2016, p.41.

(®  Administrative and Financial Regulations: Regulation 14 Direct Costs of Individual Proceedings.

® I. Trenor, The Guide to Damages in International Arbitration, 2 ed., GAR/Law Business Research, 2017, pp.283-285.
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BT 83%.©

SO IR &, KRB AR T 1 PR 2 MY AL, i, 2017 4F
CHThnsz B gk v R s ) ) CLUF @K ( SIAC Bewe N )) 55 35 S5
T A A A — T RIS — 5 4 AR IR gl oAb 2 . © (e
FE M E E R GEG A2 ) 55 61 250 , MR E A AT aife] S i fa] A SZ AUl
S PERAR A ST S PPER I 4 A S A FH P it i B . © (e e s ) [ B
HUO PRI (2006 4FA&T )) ( LAF @ #K 2006 4F (ICSID FhERKHEM )) 5 28 S5,
BRAE =07 S0 A B, e AT e £ S 307 I SO A DGR 2 5 5 47 St
RERJEE e Bl B A 0 2B R by Bl R e ) — 38 43, ©

(=) EBrfhEE A MR EZHN

IR B, Bl s A3 A o A 3R 2 FH o3 e ELAAR O ik iR S, e ok Y
T PEEI A LUT LA

1. &7 @ & % AR

207 AR RN SCFR “SEHN” ( American Rule ), X &  EFRERBEHLZ ) 25
64 5 TR B 2% A BB O AR — R, BRARR A Rk e (BandE—Jr 5
NFEEENEIET ), 8038 S5 UM A 2% , AE ARG R A, WU S 0K A 17
AR SZ RS o X — A A PREAE T — 5T, RS R A E 1Y,
F= By HIE R AR SN N JRRE AR — R RCR], AnSRAS T, BT 2 55 AR AS Bz PR 4 2
FHMAZ 28T 5 —J7 T, 27 9 FR IR TR E5 8 X AT RE S 0 $ 38 PR B 1k
T T AR S

X LT FE B BT A S e rh AN TR L, L 28 T 2006 4E2Z T, 29 65% 1Y ICSID
e JE 8 SR T S — LU, 15 246 568 214 =5 Ty 14 b ok 2 FH A7 Rk R % . © il 7 LEST v.
Algeria 2 MMEETR RIS F 1T BT HESN, B 7038 HJE— R 14 52 B A5
1. @ 7§ Metalclad v. United Mexican States 25 /1, R EEIN N “& 5 7&4H A © 1 28 T
P14y 154525 1CSID 1 2 T2 A 149”7 . ©Anderson v. Republic of Costa Rica —Z& [ P #kjEE
6 BB AR T PP ER ZE AR PSR 5 A5 S R AR 75 2 T 9l FH A0 e 1) s i U] Bl
FAERRAE T2 5Kk R A 0 F A S 5 Rk S T, A5 45 i B AT AR 8258

Decisions on Costs in International Arbitration, offprint from ICC Dispute Resolution Bulletin, 2015 (2), pp.11-12.

SIAC Investment Arbitration Rules, Art.35.

ICSID Convention, Art.61.

2006 ICSID Arbitration Rules, Arts.28, 47.

CEPRMEBELZ ) 55 04 M “BRIEBE YA BowEAh  URIA ST 25 2 3 B ATH8. 7

Crina Baltag, ICSID Convention after 50 Years: Unsettled Issues, Kluwer Law International, 2016, pp.458-459.

LESI, S.p.A. and Astaldi, S.p.A. v. People’s Democratic Republic of Algeria, ICSID Case No. ARB/05/3, Award, 12 Nov
2008, para.183.

Metalclad Corporation v. the United Mexican States Case Number, ICSID Case No. ARB(AF)/97/1, Award, 30 Aug 2000,
para.130.

Alasdair Ross Anderson et al. v. Republic of Costa Rica, ICSID Case No. ARB (AF) /07/3, Award, 19 May 2010, paras.62-63.

® 0660 e

®
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2. WA 75 AL B AL

Fie FMCF 5 A5 DRI, B s — 5 A AU S 1 iR 2 ARAS 2458, B
W I SRR B8 S SR E FUN)” ( costs follow the event rule ), 3% /& [E PR
AP ER AN AL HE R 7 P B3/ 22 B X R PN e T2 R FH AR . © i, 78 Yukos
FONZ T AEREE N, I AAE R B R 7 DS R AR AT S 2 FH B AR S — 353 (a
significant portion of their costs ), M I #&E 2Rk & Mz 5 A 6000 J1 BT (2
HIE A k2R Y 75% ). Y Southern Pacific Properties v. Egypt — & Pk B2 TS H , i
B FH LA I 38 43, M 5232 400 R I AR AN o P AR e SR AR W — 7 gk
TEHoE Rz, @

3. ABXT R AL

AAXT LR (relative success rule ) S48 T4 5 78 i 32 7K AU AR XS B D 72 B2
( BPA R I S BAZE R ) Hee e LB o Be 2 FH ) — AP X, i — X T g i Ry 2
AP AP A 4T 3 T 52, B AR B 5 AR 7 7R HE 2% FH A DU Sl 2 e d o, AR A Y
F N SR VRIS SO0 28 FH AT — 2 Ll 8% . 78 PSEG v. Turkey —%8H7,
R BETE S 8 XU 838 A4 A I IEVRER 20 5, B v R Fi i 3% 7 13 By LBl
PR . © ARk Bk 2 1) Aol T 6 >R FH 36— R D A b 38 21 FH 43 T [R) , 0 HE
SETEMEF— T A AEA S T TG LT, 87 B bR o ph o — D7 R 3R 2 P A R A
Fo © SR, X — AR AE S B R R e, — T, RV 5 4 a5 T RE R
KBS RS LA T . O B, X e 2 s 2 B AR E AR R X il
AT 18I 1 2 i F T A MR, 55— 1T, 3 FH R0 PT 8 A = N 2 (B AR SR AR
TERT AR 14 S A b, X AEAR KRR LG T30 =5 A TR Im )M 45 fig

Z B =T R EBRMpE TR A o PR E I

(—) fhaethiltiaxt it 5 % Ao

UNHTATA, DR LA AR 28 PR 23 A T2 RO . I o =7 B B A
KR TR, AEE A BOS IS BE T 0. R4, 50 =T S Bl Sy
PR T RS 7 BRI b, X — IS PR BRSO G . AR L Ar

Jonas Von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure, Kluwer Law International,
2016, p.369.

Veteran Petroleum Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-05/AA228, Award, 18 July 2014,
paras.1868-1887.

Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award, 20 May
1992, para.207.

PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case No.
ARB/02/5, Award, 19 January 2007, para.352.

Lucy Reed, Allocation of Costs in International Arbitration, ICSID Review, 2011, Vol.26:1, p.79.
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XF SRS AR MO PR BRSS9 07, @ IF H 3 8 1958 47 (RN S AT
HNEPERER A2 ) BRI i D AR BYERR AR
TRARAEAS T B AR DM 257 SEASSZ AR M A 2 . AR AR AR s A AR | iz
IFEDASBEAR L1 AT AR PRI 242 (A3 L, A5 0 AT REAG B R TR sl F a4 R A T

1. b 3R Uk b 24P 3, 5 AT R R A= PR

TESE =07 R, 32255 225 B b S 2 PR A S 3 N2 B 2 R
N R AT PP T & AR ) A B FH o @ Herp o B AR S AN R 45 A A A e 1
AT A B N 2 X — (A A G O Ko R A A R - A R — o 2 Y
FNGE A AR o AT L, SR 2% 0 S5 NS R R s B N A & 568 =7
TEIEIE N AR i 5 AR AT S T 3T e . 5 S F A AR, il g 2%
FHE T 9838 A2 58 B2 XU 20 TR B & A], BLRT @ A O R 5 e e B T ik
A BRI 1 HL, BE Bt B A X, BIVSE B PSR AR L5526 R ANREZY
RGBS Z T, B B A2 B . BRI, 5% Bl BIMs 2 2 i s b [l 4 2% FH 94T
FARRELI AR B PN T AR AR AR T A

g5 b BT R AR, — 5T, = AR RE R R 5 =5 B B R AR AR 48 b
£ bl 5E B AR S A AE R AR I b 2 AR R B s Dy — T, PPt TC AR SR IR
AR AT AR A RSl 1714 55 5 PR e Jo A5 BEOCHER 1 2% H

2. Ak 3R BURR A M 3 T B 3% R AR A= 64 TR

TEAZ GBI ORI, A3 2 e 5 B2 oK 083 1) B F i A S AP ISOR 2 F 7 7656 =
Jr G B UA SE B N Z AT VR B I U ER =y e B ORISR 2 FH A0 . N, 7E Abu-
Ghazeleh v. Chaul —Z&H1, FIREREIA N =5 I AT B AT T 9205 sl
JRFIZER 45N, R A HOREIMGF . @ SR, FoATTJCHE a7 B0 R R )
HEEHTH ik . SURIAAE, EE A FEAOR T A 200 Mk s, B
FRER MR R S T M N 5 22, RA MR I & 07 A 2 ik e i
Bk o AR =7 e Bk b, A8 R, 2 — 7 B Bl RS AP N, B afiny oe B
SEINRERE A ShfR Ao By TRl B R i 2 . @ W, 32 T PRk DSl A1, fis iz
XoF HH 5 e = AR AL, A R O A X R A R 9 ST A A, WS AR (A
XF R SR AEE X H B85 2 AR R . X — [ 35 A 7 Aol S 12 P KAL) £
FEAE .

XNGELL s QARSI ik (L FHAERN ), 3 (Lot fhdk ) 2004 4F58 1 #1,%8 51 0L,

UNCITRAL Arbitration Rules (1976), Art.40.

Abu-Ghazaleh v. Chaul, Florida Third District Court of Appeal, Decision of 2 December 2009, [2009] 36 So.3d 691, 34 Fla. L.
Weekly D2496, pp.693-695.

ICCA-QMUL Task Force on TPF in International Arbitration, Subcommittee on Security for Costs and Costs, Draft Report,
1 November 2015, p.10.

i, T RF IR R 23 AP BE AL (2017)) 575 50 % (ARZUEIBRAPERBE AR (2014)) 275 28.1 544
PR AR BE R S I R AR 455 N7 (the parties ).
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(Z) &R AT k5 R A S #

R MBSO R B R & A SO R AR P, TERE T LT, R — e vA
I (A7) M R AR N BA MR IR, WSO J AR A
(ETE . @ XY S B 9 ) & U7 T, W i 258 o) I HOBAI 2, ik A B R BB X
WOk Z Ak R 24k, 75 BE ol sk e i DA PR AR B A iR PSS B i 2 AN B R
T 2 5 23 FH A5 i A R vk X AR D A 7 5T, AR BA AR & R S ot 244
IER AL, RSSO B TR AEA BT L IR ER S A & MR EAS B
BOR YRR E 2SI N T —SE Rl RE Y A S BRI DL, S TR A
PSR 5K B9 B, 3 N PR HOGR B AE B R i 275 1,
e ARG —E PRI 4 & RO DOR SR & 75 B B30 AR S 3, NI AN Wi A 2
PV I 507 . DIESREERIRE R MR Tk 52 e oA TR 21 e A
N PR I I AN AR 1E B T

1. -F4-22 B4 7 W ( fair and reasonable expectation )

O B RN F8 A B AR S AR 25T TRl B ) A5 LD R ol i o 24 38 N B 5
BEIEXT A A S A T A A e RE , AR Y e AFEZIT & R ) S 3 R R 45 . B
PRZIAh R IEE vy, 30— D DU SR A 382 B e 7 I T A 2 5 A 75 1y A2 A M 2
— (R, 2 525 SR OC AR I 157 1) 2 DA KGR DI A1) 2 02 15 HAG 2 PR 2
LTS SR N7, R AR R AR A i B oR (I an - ph e v
AIAT R RSB AR ), WiAT n] BERHATE M RO sk BAESF A

FETZ N S =y B B PR b AR AN BEH U TR ML 0 SO MR EELR G
SRS RAE O AR T, B 58 0% Bl AR AR BT B 15 BRI AR M 25 o an SR
=7 B [ S MR M Z 2R S I AR PSSOk R R B R A
HAH, JUE, 95 Bl & s v] 5822 2] 2% - MR UL 20 R . A sk SR A ik dE 22 1
55 = B N PR P AT 1 S A4 (substantial control ), 5 4n s Bl i3 B
295 R ORI, 8038 R A2 S T S PR 02 2D B, st s 5
N EAT ) ORI @ WA 2EF AR I, — B RO e A SO s 50 475

RO T By, 32 ¢ B R P 2 SR A RS e LR 5 O SR B IR 4 B
REM LA HAT R 1 R e @

EFHWA, FIRW S AATE L T 40X ) BEE , ELXE LU 35 T A 158 = BB e . 1e
2B =7 R B R A b A R X R D U LB Bl B S A B A R
BT AR JS S AR T T AR B By i AR £ RN BB TR B S B8 0y HAT IRl 2 A
AR, S5 b, B A TR FUR TR B 8975 I8 S 52 BT B A TR B AL,

@ R CRF I AR IR AR T A0 ), 20 (I S5 ) 2001 4R58 1 1,58 25 1L,

William W Park, Non-Signatories and International Contracts: An Arbitrator’s Dilemma, in Permanent Court of Arbitration
ed., Multiple Parties in International Arbitration, Oxford University Press, 2009, p.12.

@)  Christine Sim, Using Costs Orders to Regulate Third Party Funding, Asian Dispute Review, 2018, Vol.20:1, pp.12-19.
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AN e X SR B P M RN AT o 2 T AR MR AR e Th I ARA T, AT fE 2
ol 45 % R gk e A AR T AV 18 R M W o8 5%, TV ik BB R A2 B AR B 1 A5 %k . PRI
R 3 e 5 By % T, 5 253 T -6 SHU R I D) £ i LR i sk = B2 BN AT
N CGRIEIHET ARG AEAT MR AL B 0 . Flan, BB SO AR A E A
AL N ] AR SO T (R 52 A2 i A7 4%, eIt {5 B Ot 32 B AP i 29
FOE AT HA PR

2. #E R = "M ( Estoppel )

MRHRAE 1 5 ), — B Y88 AT BB N ik HAT el ek ™ A4 1 Ak sk
N, 2 S NTE S 2L B BOPAS BB 5 A DA B0 Z 1 A R s TR, DA A S 281 R S
JE O], @ AR 1 E B 3 T A ER PR AT K A TR T NS TE A TR —
FA I — 0 52 N N3Z 5 ARG R AR 20y kA R, 1 f5 X LAZ O AR
H A NARZE T g R AR ;. 2R S F AR — A AR A
() o TS SR O T A0 a7 2 3 e % R N O — T N SN AT, e ) —
D5 F AT DA AE2 7 N F ik A RG] a] W, , 38 Pz s 4™ sk ph 2 pisi A Bl
TR AT ARG A F ] FE

FESE =7 BE B R, AR AZ BT Bl o7 BEVR IS4 el 58 AR S2AS ) Ak 9 fig
TSN Weifr— 5 W AMES , 5% 07 38 8 3 AT LR 8 5% Bl D SO8AS: 0 9% 9 el 4 5 T AE 2 98 B 7
SRS, 10 58 7 SOAT LA 5 | Ao B g AR, DA A8 i To A i 2 SR H AR B R A A
FIBEFHHATHURE . M2k, BB T X T B i A LT R T B i X AR
POWNG SRR /S 0 N/ £ P &Y = T S | o = 1 e SR = sy 1T S i = 35
J B, gk B A IR B AR SOOI iR R R ETEE . R, R S B AR i
BN N ARG UESE R B 58 5 AT I B T A =, IR 4 R
PR XA TR Ty AR A2 B ORIk T, RN RE A BT A
AT G R, IO R A 17 SR BB SR B Bl AR AN A 2 FH 54T

(=) hEZF AR EDE

(7] A A B2 — 4, 2l A0 eI T i 23 TEA (B 5 R (B A B R

1. 3 EMALAL T 649 5 =77 oAb Bk A o

AH L TR TR, PR ) B A 8 SR 2N IE A (B A S5 Al L, S0 28 o6 TRCR M B
SR, X T BRI A A A R R ORI R AT R @ A T - Pl
(Richard Posner ) {4 X8 HIFRF L 05 A AT T 250K 53, BVAH & A6 B Mk ft rp
PR EEEAR” RS DERIOIE MUY “EERFIDOSAR” O IR B TR AT LUK
TPER A S RS, — 2 LA, RITE R AR e R4 70l A vh B A 2B YRR T AR, 3l dn

VEARHT . (HFPRIE ), WA B 5 o it 1997 4R1, 6 276-280 B,

Matin Odams De Zylva, Reziya Harrison, International Commercial Arbitration: Developing Rules for the New Millennium,
Jordan Publishing Limited, 2000, p.25.

[ 38 ] adhnal . QEHEMZTT T ), e IRRRRE , h ER A BB ekt 1997 4R, 55 289 1L,
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il T RS AFAST S A B TRI R ) AR A D1 I IR R R 5 3 IR Rk
PRIAS | BV R BRI A AR B DR T AT 4 AP T P U0 IR A S5 R AR, @

BCEANE AT, ATFR 2 R o3 e ) B 07 feff AR e v i A A B AR RIS 7 ) iR
A/ ME . TS =7 BB AIENL T , #5 2l A 2P A B/ g Fat 2 2
WS =7 e BT TP s o PRA AR A =y U B A AR H 2 AR e i 2
B, S AN Tk A b T e R 2 A — i I E , DA T 0 45 T 2 S N B () R
A IR F PR DA 5 2 — A ) A £ 4

A BIMLA G Foon R EE R Bh PSS , FRIE N33 58 =07 e B i S5 500 S p vk
HE AIE A O TR o @ SORURT BB i A i 1) DG T A d R AR B v
= S U RS B R BB B8 B ()R b, AR F BLE A P 2] 23 1 HLIE AT BEAS 22 M AE 1
PRERARIY , R 29 FIE A FELERT RN H A9 X TRR A SR 32 58 Bh 7 ke 15, 1X TG &€
BRI BT T A B ) A B A ) AR . BRI, W 2R S8 AN s — O We iy, AT g
5 T 22 R AR AU o B A, S HR NS Bl A H s R R R e Y
FCICRES AT LA TC A2 o ph FE.4e S A9l B A S i & 328 F (R <Rk e ki ).
UURT AR E <207 N RS SR IS A BB A R 4E

2. N EMEAL A T 69 3R A 2

XFRHIE NI, 58 = B g 5 | R HXEB B MR e . FEARAS5E = 7 v B
THOLT , HIE A S 5 PR A AU KRR, AR MR O F AT SO OC
T AEORE A FR AR T 28 USR5 5 5 | R MR XS, . 53 4b, 9% Bl e id 1o
¢ B AR AR P ARAS R B, AT AT BT ) T AN 2R R 5 R HE S A A2 TR E
SC A Gy, TESS = B SC R B RIS AE TR S R R TR AT LAk
PR eSO fifd o @ AR AT BE 3 B ER e T , B AP A IR

T3 T, 1 BEORES = B8 B G aR i s i e vl RE 2400 3 HOE N B iEAES o il
1, 7F Toannis v. Georgia Z2H7, 8 HiE A LAk 9 H 205 2156 — B E5k FH 2R
OB R AR 2 F o XTI, P EE SR Y, 7R FH I PR VRIN i BB AR A5 234 1) 2 1
B, A AT An] [ BR A i DU SR 2008 R 32 2156 =5 B B i SR S A% &, DRt R
4| R N S 5K R g AR AR i AR A H

3. % =7 AT IR A 4 69 A VR

RN S T R AN (B A g 1 e i P R N RS T g R T 2 R T8 3 2
IS SR BCRIL eI — AU 1R BUHE . XTI, SCRAR AT A R 50 2 3 il

TEHLYS : CRCRASL G AR A ——i0 3 B AP i eR 2 2k ), 8 (R ) 2005 4R55 4 49,59 113-122 51
W. Kirtley & K. Wietrzykowski, Should an Arbitral Tribunal Order Security for Costs When an Impecunious Claimant Is
Relying upon Third-Party Funding?, Journal of International Arbitration, 2013, Vol.30:1, pp.17-30.

® ®®©

UNCTAD, Recent Developments in Investment-State Dispute Settlement, https://unctad.org/en/PublicationsLibrary/
webdiaepcb2013d3_en.pdf, last visited Aug.15, 2023.
Ioannis Kardassopoulos v. The Republic of Georgia, ICSID Case No. ARB/05/18, 2 Aug 2005, paras.691-693.
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JEVEA: AA) 2 , AP B R AN RE IR B RCRA L. AN TEA U 25K, kA — Pk
W7 =X, P B AR A 2 23 45 20 O 1E RSP A A ke . © SR A7 (1 BB 1) 150 D0 5 3 A %
D7 REGAG 2N TEFIRCR P % S ke , BB FB SR 28 IE FISCR Pl

EF IR BOER GO IEA R E PR s AR R B SRMIAE P& KA
AT YR AN pp o, RS SEIE SR AN IE o 2 TE R AP ERAE AR W L P B I k. © Pk
VER—FE A imff DAL, OV R HELL T A DR SO SE B, SRR TE LAGE 5K
BOR 2 sh AR FEI PR PR AR SE i, M DU E PRk AR R TP AR 2 AT . IF L, PR
IS TEPE R RS B AR S AT RTHE . AR AR ER DA AR B 1 1 Y 7 R
AT BN IS TR , 1k B vl DA 4 R AP T i e @ e, 28 HH A IR E T AR X3k
FMEMTE T, WRETITA, MR DR ok IR A SE R R I A . It A
AR SR 2 TEME AT S BRCR BUAS T 7, 2 A FE R R B R 5 e A A A T J5 6 mT
REAST LR B 22 A sl () R 4 R AR DA 4R3PS i e NI el 2y . XA AR EE B L
FENIEN B R X SCR MBI R

Ptk , 25 =07 o8 B A b 0 2% FH o0 1 S 7 7800 2 o Y = R R BRI ok A
JT AT WAL 3L, PR B R ER AR T 0 N IE M o LR, AR I 78 43 e Ak 7% FH B iz >4 2% 1 A
BRI A I Bl = SRR . AR 2006 4F (ICSID B ) 25 41 2656 5 3%, Pk
FIRAREZE A AR TCHE ( manifestly without legal merit ), ® 7E25 = S BIAYTHIE T,
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Abstract: The arbitral tribunal has broad discretion in allocating arbitration costs.
The emergence of third-party funding (TPF) has further complicated the uncertainty of cost
awards: can the successful funded party be entitled to TPF-related costs and to what extent?
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Can the funder be bound by an adverse cost award when the funded party loses? Legally,
based on the privity of arbitration agreement, the successful party can be compensated for
the party costs paid by the funder, but not for the commercial returns. Not being a party, the
funder in principle should not be bound by the cost award. No matter applying the principle of
fair and reasonable expectations or estoppel, the consent of arbitration is always the premise
of expansion of the effectiveness of the arbitration agreement to the funder. In addition, the
allocation of TPF costs needs to reflect the values of efficiency and justice and prioritize
justice when conflict arises. In practice, some arbitration rules have already included TPF as
a factor to be considered in cost allocation. In several typical cases, the tribunals still have
different views on the allocation of TPF costs. In the long run, it is advisable for China to
clarify the legality of TPF through legislation and improve the TPF cost allocation system
through arbitration rules. At the same time, efforts should be made to link the cost allocation
system with the information disclosure system.

Keywords: third-party funding; international arbitration; cost allocation; expansion of
the effectiveness of arbitration agreements; arbitration value

( REHEE: =BT )

35



Wl A kAl 5 = A X
LW RIRAIF )

f
1ol

AERE 28 ekl §5E = AZTHHRIICE T 4 RATERZFNRAE A
PRE- Pk A By J5] BT 77 A2 9 B, AT A B I I RO WL B B Z SR SO AR R R S
ek (BT ) (ER B LA )) % 25 & BAAZE LT B IERR A RS KAR R,
EREWK AN FANLETN S, AT, R ENCF I E LR T 2R R a8
WA A AR 3 HARACA R ALA T RAL SR A, T 4890 R R A B 30 6 B 0 ¥ ROR VA IR
Bk AR AR B AR b B BRSBTS A A T AR L B SEAR A, R
ZZE AT, AR T A 5% Z AR MR DT REIF DGR . H R PR E] 5L
B ey o, g (P RGE (BAT) (ERE LA )) % 25 KX bR BB A WL, F
B, 0 < 3 ROR VR AR 2 22 B P 5 O B HE B B9 R LT R 1A, A R KR A
BERTFEREX . ERFZHL, TRANE AR A HFA,BERAREKAN M H
RIFAHEE,

KR RARREIU; PG ROKE; ERARAMAR

—. By H

T (AFRE) 189 FMUE T BAERVRIR SR, T AR AR 28 = R AL
il 28 RAF LT AR 22 m 135 B SoRBOF RN . HEE =FOE “ MR IE A RIS A
fil o 258 A R B R Al R EARRIA o CEfkAllik ) 26 68 FHE AT IRE 1k
NARUE “PATHFF SN TATHAR D TSkl i #5214 CARE TR
VA7 B BOR A BRAE IR AR SRR IR AT G A LA I I 2 2898 A B 5 =
2T AR e T R R B BUE RIS E . IEIEIE N AR BUE B A B A
BRA P, IRV fRFMER” AAEAE 7 © Xhit, BRI RS R T

*EF,PER AR A RN RAEHR S LT ACRE T TR PR EER RSP RAE SORTE A
W,
@ ANFEREBLI], A SC SRR FHR A A BRS IFAT AL, B2 AT Skl 55 = A G e
PRI T 1

36



WaE | Atk 5 E = AT R RO R R IR R

XF A FEAARIFAFRFIRIGIE T, RSO AAE T AR RLE” , "Ik 2021
AT A KA CMFEaE (BIT) (CRESREEDLAR ) (IR RiFR (AEKEE LR ) ) 5 25 4541
Mg A RBR A AL B9 BRI IR R RLE , LA A 2 44 AR A Ak
Al 1 %8 75 25 25 N FSRARN Y, 1% 28 7] B ARl S 360 75 2 3NS50 T I A bl O HA
07D IR, CHESREE WA ) & T 3 AR5 R B . 5 ZHIXE, AAE B4R Y
PRBS NARBLREEAVGANARNIAL S IFE 2019 A1 (42 B R = a7 40 TAE S0 28 )
(IR AR CILRZEED) ) 12023 4R A9 (e A RERBE & T1d T (i N RIL A [ )
o Rl s R R e ) (LU fafr CE RIgifRe ) rhaslmieg. 75 Lid i s T,
ARSI APEL AT S8R I AT, DARAEREZA USRS RIA NS IR, B < NR”
JET R 5 Bl R ERR s AR Rl B e D, LASHT D e A QSR R iy s S 1t
A 1 R

ZRERMPER LR

AR PRI SRR AR . S 47 A CRVRBU IR L& RN A 7] APk
Al 55 = AT IR Sk e A AT RN 52 (R P s 53 h— o3
I B M LA B B AR P AU, 16 <1 2 7 S KAl 55 256 = A s Y A 9
SKEATAUN . A, SEORME I 0 (AL T OEF B W SOE , CATIE ) 56 189 461 (&
fRAMEIE ) 5 68 ZRRUREERE Sy 1] N RGIEBE SR TR “SRAVRIAT , ARME I SC SRR B
PR AR L S R R

(—) SRR R

H L BRI R TP E T S B A P A R 7 IR AT AR 22 R R R
BIEBLT LA C 4 BRI © (T RE RPN RIEREE TS 10
AR FEIL ) B E T AMNRBR AL P AR P A S 4% 30 X5 = AR IF
VAR . @ (R PR RIEBE ST BB AR IRRIRA R AIFE S )
EL /N RS (AN S IS BATTR 1 5 47 A o R iP5 47 DA D CE S & SR DO R (LN 1oy S YA
FVRAM, NRIEBERIAR T2 37, © 73wl SO B 280 ml I AR R 7
PRI AR BT RTPIO SCOFRT IR “Ohag et ik o BRI PN Rk Beih o, 22
AR = N B AR A B A A 26, MR I 80T = HE R ik B
FROREE R AR AR B EACR R BT 0T A BEHERR 28 — AR bR B A 1Y

CRIEEFR ¢ CTrp AR N RILFIE AP (BT (EREE AR ) AFFIER LA ), AL M, https:/www.
moj.gov.cn/pub/stbgw/1fyjzj/Ififyjzj/202107/t20210730_432967.html, f% 5 151N ] : 2024 4E 8 H 1 H,

(e NRIERE LT AN R A E AN LA B S RSy A BT S5 AHE LR, A EML
rh s R LAMERY 44 SCin) N RIEBERS YRR B bR ), 1548 (1994) 2695, 1994 4F 11 J] 4 HE AR,

R S BN EBE T A i g o 5T ) B 4 5 0 ), s & (2004] 3245, 2004 4F 12 1 17 HEAR,
2021 4F 1 A 1 AL,

CERINT TP N R BE 6 T BROAR R FIFIA S RE 4851 ), 2015 4F 10 A 15 H AR

®@ ® ® ©

37



BWEMNR G HE 2024 £ 4 5 1

FRFFHERI 25 3 © TRYNTT h PN R B R Il i S T T A BR A KD TR A
FOEBEU N, QR IR AR 2 W) L SR AN BRI IR T 5 A DR B & ), U AR
A AT 2 A AR 2552 PP I 2o, © I e N ROTE B SR A
WA e RS M Z BTS2 A [ B I 24 R R A IR S R R Y T
N AR A A A R 2 E I R IR E T A RIRA g, SOVR S ARl R URIR
HEBR AP A0 TE T, DU S 368 52 B AR 2, O T RE A2 m R F AR AR R
FEIRCRE T FIOARIE 257 ©

(HRAZ RSB UL ATERE . DU 2 MR 51 22 08 MO S IR AR PR ke, (H
[LEIE YNNS4y R YOS e DR SESE AN /P S (WS JiE-9: il
RO AT BRI BOR A 23 W Z A JCA R G2 IR PR, H (A ]
) WIRHLE BARARRIRIA I i N R BEAE E © J — 2 Frh , A0 A 111 Z IR
(e aytal i ANV NG | s o /A I DA TR e Y UiP 547 S O s R N N
ROEBEIN N “H RS TR AR PR B - - AR RSO AR AT 23R 07 B2 ] 1 b Uik
A AR W A, i Ak B A — R S AF PR R M T SR IRA KR
AP, B iR X B SR RIEBE LA EYRA S B EVR A Z B IR
PP SRy g . @

( Z) REMRREELUA THHhE RN miR it X F

To SRR APE B VLA AT B, SR 2 T0TE e (A FE ) [ Tk Beeif” |
CaRtkAlik ) [ “SREVRA” MEEL. 8T (AFNE) 23R atait L "
— A, MRIRHEIN T, (Amlk ) RRI " Rk BORAY R, [R5
FHERT™ 1975 AR R AL 1999 4F45 [RlYE S A 9 Ab g K AR ERAILAA , 1115 2005 4F (2
Rl ) JERSE B APEEAAL X I AR 2005 4F (A RNE ) HEBR T MR ALA AR 48 i 382
PR 2 A R AN Gy B AR, LA AR PR IS, A B RS A AR R LA L T LA 2005
M CATNR) TIHDCRA SR A RIS, © 55— R Ry o2 ds 4RRIRA” ¥
KRR YRR T “YRAL” AT AR S8z A A T R RO AR, k-2
FAN N AN RE B SCHB A RA IR AR Ay 12 e IR 1A BUASORI] 3B 17 24 4045 24 g A 42 BRI B
A MR SRAL © 2R BRI, YR AP Al S i e ) L AR 5

GEINTT N RIERE (2015) AP ELETZTER 2106 5 RFE0E 15,

GINTT N RIERE (2018 ) 03 (#9204 S RFHE .

THRAEFNRER (2016 ) BERA 468 SRFHEH.

WAL RN ERERE (2019) SPEREELK 150 5 RIFHE 1.

PEeHi P g AR LB (2019) BE 01 R4 6 S RFEE .

BRAEHNRER (2020) £ R{EZ% 98 SRFHE .

A RERE (2020) 97 74 AT 411 5 RFBE A DB EAAREE (2020) PRZ 711 S RERE.
KGR G CATIL ) I3 Q3T M R S B 5 ), 2 (LR ) 2006 455 10,56 48 T,
SRl CURBLRBRIFTE RN ), 2 (LA ) 2004 455 S 11,58 12 0L,

TKFF CARNELN G a5 ), 20 (P EIBOA 24 40) 2019 455 4 11,58 53 0,

SNCECNCRONCNCRONSNC)

(98]
oo



WaE | Atk 5 E = AT R RO R R IR R

— H =AU AR, IR DR AR i N @ SRR AP R LR B K
BUEES7 IR “ R RVRIA, S8R TR, @ wnl Eok ) N RIEBEERIFA” M3k
A BB R ARARAT REASUR] 8 2> w05 25 7 A £ 3245 m ARG BRI R B, iR 22
KA FALRE I N RIEBE AR TR B9 77 2 A

AR MR, I FSOR BB AR A R A ie i AR s (RIEHL) 26
535 ZME BT L] N REBEE K LA A & 5948 AURLAT A 5 95 A6 AR AL
A7 AER B U TR 52 65155 N5 0195 NSRRI 1T IR 293, A2
ik, “IARRMRRE, (IR ) FUR R vEREal DIRERIA O] USRS R, 38
W AR A (RyEHL) A 13 AWIFIUE TR B (Rk
W) 55 535 Z%0n i A in_EARERALAG , 2 WL A7 B SIIE A SR A AUALA H A i
PRIRI T ZA T . © IR R AR 138 RS SRR I A IR . ik, (A RN )
A — AR K PR B CRARAEE ) WIASR . P —ialfe (afkdlik )
IEHEL T O, e T RUE TR AT ARG Z iR 8 fhRGs s 1
87 ZE G IR AN SUE AT G A RS AR AT LU A B BHR VRIS 103 2%, (HALE A R
EIRMCERIRIR I 68 MMM MMBEA “MhE” 1T IR, B AR “EIRRT 1S
XATRENEL, T2 FH (Catkalkik ) & SCNFRRZARIR AL, 7= AR 1 B Sk H
(IREE .

= REMBE WA BEOFW

LR Z ) MERHUAREAP SOy TR, 1 (A RIZ R ) 265 36 MBI 1T i
NEEANDLZ VA 2R G55 N5 0195 N Z IR ER SRS . O T30 AR A 5
SR, CAESREILAR ) 5 25 AU RMURIFIR P A R Skl 558 = ATl fhk
DRSO BOR A FREKAA R B, X Rk B O AL i, A 9255 Ay A3
ARHLE LA AT, AT LU R A R O B @ A R BRI R 5 25 A
E 20 M 5 PR B R @ LR L ARIFRMPERTE “RISR” SR FE L

®

ZENEH X CERBRIA LT 5N AR IRAE M il BE Rt ), 20 Bk T ) 2019 458 6 1,28 60 bt ik
UE—E 4T 2 (AFENE (2018 1B1E)) AR EIFAIAI

A AR IR R R AR ), 3 (PP S R IR R 2010 ARARS R A ), 55 303 UL,

AR AR AR (AR AR Y b M ST By BB R Y I ——&5 A R B B TR SR B DR ), BB A iR TE R
https://www.junhe.com/legal-updates/1681, 5z Ji i [l [A] : 2024 48 H 2 H .

FAN (R DM i Tl ), 2% CERAEE ) 2023 4858 11 #8156 3-7 0L,

IR BRSSO DAl . (P (R ) BT IR LA 1L ), 27 iR E T = 55 sl A A5, hittps:/mp.weixin.
qq.com/s? _biz=MzA5SMDQxNDcyMg==&mid=2648951081&idx=1&sn=102¢c58bc99462f48c91909b161a73ae2&chksm=
881b62c4bf6cebd2aadf6aa2c2d20f30598b90fcd0e49ectdd790cab191ebeaa3 4168214911 8&scene=27 , i Jii Vi [A] B ] : 2024
F8H2H,

@ KR GEBRIRAEAUY SR —3T CIPEIRAERE IR ) 25 25 45), 80 CGRVIE L) 2022 4F
974,58 39 L,

® ®

®®

39



BWEMNR G HE 2024 £ 4 5 1

(—) “BATEER" RERBUBERRMER

BRIEME AR S AR @ AU AR A R AR B A R b
WS = NS BR A RE R Z BB — e PR i 22 . TR Rt Hea s A a2
ikt RAUUEIAC , BRI RAE A 7528 50 5 = N B P sl 25, R L5 Y
M ORE AR A IS i A LG 245 A T 8 30R  FOF AR MR B BSOS
ERZAPE AR ® 2 E AR ANy, R Z R B ORI TR A B
R PR BRI, A5 2 SRR IR TG 232 B AP Bl L — R R A 2R PR B BR A, A
i A R s 5 A IR AR R

5= IR ISR CR MR AURLR PR IEPE D, £ M B
TEUETR UL R U AT AR “BAA—Ri55 N7 A 5 A—Ik
195 N7 PIRRERRSC R, T PR FUR AU S 5155 N Z AR R -+ 5155 A0
XTI EA TR P27 P, AU B AR REXT 28 = A A8y, =
AT IR T AR AR IR A T B i Sy A @

PR LA T Al A A, R R U XU 28 I AP R s, @ (2, R i
SRS A I AN TR XU 28 5 X — W& B G AR S A — 72 Sk,
AMA BRI, 3 A R [ 0 2 AU it A B B 7 3 AR R, PR A
ISR =5 AE ORI AT S U R B L, PR AR AR ZE T, (0 (LR Z2EE) TRk iz fh
BRIV ARBE AR Pk AR R ) W el ¥ LA AT, FEIT SE AP M — 7 &
R I I SL s T, BURTE BB E B MR DU, RIS R TTIYSE = A A
o A RIAHREEAEAE S A GISE, @ PR PSUE ) — Rk A R AR 2. L A
BEATEMRI I B2 BT ZORFAWT A fif R, AN A2 LA e A

(=) g R XSS AT gk it 2 S

U R P A RGERUBIR A FRA K BB R AR IRV 2 b TREE
PEAR AR A RS IR BIVRBE R T AR Atk alle OB A BRE AT LAY
BOHPFAEH A B A 2 IR T Rl SR Z M A BB, S & B VR A 2t 03 T
AFEITA .

@  ZEBEER: (BRI AR I A A DB R LS5 ), PR kL 2022 4F 1 H R 55 1-2 T2,

@ R GRIBAIRA: b B M e s ——e bl (rpAe NRIRIE i ) (AESREEULRS ) 57 25 k2 ), BRIF)R
VN VB TLME A A, https:/mp.weixin.qq.com/s?src=11&timestamp=1725812434&ver=5494&signature=LY HE4tiRgMmHp
uosaYjjd*o*kCkopDYilUeBYnzLHWKCIn4dRW-ZZSP*sNvSIn6xs2gg56yxKnkB*MJqY 9koKtmkbe1q0Za4V07aJLcSWOgt
AhCC77*G3bKOPTGkecpzk&new=1, fie )5 Pilalit ] : 2024 48 2 H.,

[FIi: @, 55 38-39 L,

@ [mE: @,

Nigel Blackaby KC, Partasides Constantine and Redfern Alan, Redfern and Hunter on International Arbitration, Tth ed,
Oxford University Press, 2022, paras.1.20-1.23.

@ e GEAFFIXEEN ), 2 CGFMeks) 2022 455 2 0,45 129 11,

H O EE SBINEE . CBRIRA: M & B RLA S ) B —— L Crpie NRILRIE M ) (B1T) (TEsR WA )

525 Zo A ), 4 CrREIEPRPEITIE ) 2021 455 1 1,56 270 L.



WaE | Atk 5 E = AT R RO R R IR R

1. JR A HBA)

JEAROR] 5 IR A BRAH AR . IR AR MR FBOEA R IRAE TR YR,
AR IR L T AR W SR AR AR Aot PLERITIA S, IR AR R R IA AN 2 T B AR 7
PRI, 177 2 HAT SRR S35 S, BB ZRAL, SEAG B AR AN ALV AR Dl
O ZF AR BN SEBCZ YR AR RN 43 RO R Z F—HE o PRI AR FRA I SE 1A
BRI 5 A R VREOEAHIE, B “FFIRIRA T2 J A SCAREOR], e 3 F AR AUAR
57O gk, PUARRUFBOR I T 0 58 B SRR LR, BT AR AS R T
T 2 A

HEEZ NN, AR LS R X R IR IA TAS M SISk . AR BB F
VA IR IR R AR X — SRR VA By, (H L AEARFRF A Th =2 MAUR] A 1Y L35 TF AR
AR H S, MR T, R m ek s, “ETIHRAR AR S &E
B BSPAL S B A 1, IR 3 BV VA AR S 5t LR A ml i fs 7 o @ IR 2= g AR 4% fie
& ARRFRFIA A A R R AIR A, AR [ A& 50 8 AR R
BT A AR, HOR R T2 /0 P AR T @ BRI “URAE” HR AR RFRIRIA 7= A I
IR B FIRTE = NIRUCRIRN LS5 BOEs SR . EARALR MBS T PR AN Z T LI RE
BE AR DRI AT = N BIRCR) SC55 W28 TR “ORBE N X —FRkik At &y, 7F
ENSINEE N SN VSR SN SN G E 2 7 E XN YN IR F (TN PN N
ZATH MR ML JRAERUR 8 FOR R T AR A BR A AR A A R LR AR VA A B ik —
HIHE, HAR e S INFRIFIA PR A FRA K AATHERECR] i 7/ SL55 R T A/ A
kAl . IR EETT S, ZEH T AN I AE AR ULRE IS 75 2 AR P

2. A2 AA) R AR AR 4R

TEGRNARL AR IS, SRR SRR A5 “AHXT AR 5255 A
FIPTEE, P LA AN 5K Z e, F9Kk “Prar b & Lk EmPTar i i 3E#)Y 1
PUBE” o @ e N B g R v L5 ) 2l U =196 BB S0 FH ) — 510, BV I SC
SCE “PUAE” RERS AL SARBURERER P BUAE , (0 DAR R R M B B AN L B 2
PR CBuBE iR CREE) Pl A REE, ek s 22 vk, iR EE T (R F
VIR ) JERMH HaE —i” © CRIEIL) SR T A AR R (]
T OPuEET Al B S AT DA RN R HXT SZ AN IPURE” . XTI, AR A
h, BEARRY “PUEE” ISR MR RPURE, U YR ATES R 2 R A S £ A
[ A B ST, BN E T4 TRk B AR,

[FI T @,

[T @), 57 269 U1,

Zgd s (A RIEIEE ), I et 2024 4F 5 H iR 5 755 DL,

T N BRE B B 5 i P s (e N BRI 5 B L 75 [ 4 U ) 2 A PR A 538 1 ), vt A 2023 4F
12 ARR, 56 399 505 FAIRA : (R R ), v A RR2E I iR 2014 4F 1 AR, 28 105 2,

[F) 1, ey N Ry e P L5 ) i D) ] 3 e PR LA 505 ), 58 417 L

BAZRIE : (CRYEIL) 55 926 4% CIFAREITE ), 8% (TN R4 (IR )) 2021 4F58 2 11,28 95-99 1,

@ 8066

41



BWEMNR G HE 2024 £ 4 5 1

PR IR A, PRI SAL 7 3 AR P AR S35, AR O R P 5 32 24, D R P2y
PR Z i © R, RS DA AP SV Sy — R AR A DAL, BT i AR P AR S 55
AZ AR BOTAEBOR A BREIKRER 2 R LS Kl IS AR 5538
Hl 37 EEAFREXMUL . ACTRATEE AP B0 R S AARRA AR 1U3R
PRIR AR ESF B B CREHL) T RABGIFIA BB A AR R “HUaE”
TR CORILTE ) 55 60 2608 “TEME 23 0 B A OLA T 1 i DR IS AR 25 = i R I
AIRUH™ s CaikAallik ) 55 68 20 “PATER 55 B K NE TATRASUMIT A (e HA T AR
O T izAR L R 45 LA © B4 SBRETRIR T, AR BRI T A A2 5 Akl A9
BRI CAFRE) o 189 ZRmARSe K “HBUA”  (EARRIFIA AP A BRI 2 AR = A
AIBCRE ORI A R SR B REAT 2 S “BUR]” it B2 M an Z i L2 007, it
FERCZ AR —A>F 4. © BUR 45 R e AR RN SRR . © AR L L bose (=
SCHURE ARIBURE ) BTz @ IRk ARV B A BRS AR BEREA T 6 B AR 24
SRALFEIE TP B BT A B SRR R B BRI, Al 1 R 32 BB DRSS 55 U293

3. RA R R ATAEEAS A AR 2R AT BAUH) L5049 47 4

It AA AL 244 ARG FI PR B AR SRS 2R — NS A 2 [a]
FRERERSCE T BIINE IR 7 AR AR O AREREAR BRI R HERLE T 4 IR B e
B —FERZE” s WAL UE BT AR AR A BT A AL
MRS TN @ T4, R — R W R RIS DL T, T A AR
S35 ATRIA ARV GRGE s 0 “BORIAT i EARAL” SO AT AIIA AR
BB X = NPT ? CILRZEEE) SRR AR R IALT- REAS EN UL A5 AE
PRI NAUBLR AU — A E R OURGEARS , 1 “BUEE iR IR, 2L AT TR L
32 AU S IR 55 N Z R 295 B 205, S IR L A2 IS A B DM 2957 @ TR, B
B AR5 = N B BT ORI S 55— TR S DR B A BT U Jis , A SO 28U S 55 1 ARl
FEAEN o ACRIRIA SR — AT A FCAL, ERRI 22739 28 ) 5 PR Al AN 7 22
R ARG SRIZBAE AL IR A CRMRA AT REZ M A F H W

{EUR WFE CREL ) rhoRLRE B0 A P ik G2 ot AU R RV RT R B, O 0AT 15 ot
FUR RS TR B A TAN AR PR PSR iy . (IR ) 55 700—701 Z5HLE T 1R
UE AR AL, BV AR IE AR IE PR UE ST R , A AU HOR L ORUE BEAT: (436 B A 17 50 95 A6

XNREE: (ZABALLA O LS8 = AT M8 SO RERY ik BRI ), i £ H 0l 55 Tk, https://
www.chancebridge.com/article/?id=2266 , fcJri i[RI ] . 2024 4 8 1 2 H,

AL (R R ), B AL 2017 4E 8 AR, 58 69-75 BT,

[RITTAE G, (RGL BN ), 5 105 UL,

Wt : R ), A i 2017 45 7 H AR, 55 218 WL,

FEHLIE BRIE: (ot e ), B ARAT 2021 4F 1 H R, 5 139-140 L,

[T @, (i A BT e B L[] i U ] ke i R BB 5 35 1 ), 565 399 Wit

@8 e® 6

o
S}



WaE | Atk 5 E = AT R RO R R IR R

25, I H A U 5095 AN BIABCR]” , I AASUR 52 B 2 (A ik e e i . @ (HE,
TERAA A5 NF A R E BTG DT X TAT B A B PR UE R 757 32 s %
(T, AT A AE A TR LA A TR s ARIE 5 [T 24 (Y B BUE SR i B, £
JEAT A R B AR UE S TR A BT B SO PRIE B, I AN BOB A 2y RO PSS
B R A TR e RAIE S 1R P OC T A BRI 24058 18 T T DR AN B B Z R, S i A i A
FHXTPEIE @ CAE BT W N Rk B 5 T PR UE 5 TR 20 23 S0 A i  gad - (3K
F1)) 557 FME: BRI PARLAE RIESTHEIB LAY, 12%5 [ H B 252 5 2N g
HPRUE ST B B G (RIS o A iAW AIA T, IR IE AR 5
TIRGER A e B T B, TEDRAIE A SR IR VA A A A B L, DRI N 3B A5 e f5
RO RAUR—ZH” , L USR8 SR SERE R A E 4 A B 5 IB AR IR IR
TR BARE LRI BT RIS A, FIB AU RO AR L R, A BEHE
BREEREE".

T3Pk RS R A B R A AR (RIEHL ) 5 926 ZHLE,
SAEAN G = AR RAE AT LS5, ZAEN AT LT FE AN 2 = AN RIAUH]
XRIRCH AT 4 7 LR B 5T 5576 2 B A I RCR , ROMAT e , & R R 2R = N
e = NEFE I RAE NI @ XR BN, G2 AN EH = AT T R
S, QAN B 2% 0 i X 7 $R B APk, Sl S0 BR A A 2N H B A S B, TR S =4 E N
FHEA AR, 5 [R] F ARG U A I 1k S T 24BN o © SR, [l A
FERLIUASA AT 51 [RIAR XS, 5[] B 29 SR Z2 4B RIS =N, T ELAd A Sl i 2
ARSI , AR B AR AT AR = A

PR EE S SRUE B AL ZZAE A ARS8 T U L 2 e k% (B A e e
P MR 55 = N PR D YRR R ARG B9 AT . il L, 3 foi AL
Rt A AT P RASOR SC55 K A e i ™ RS AR AN G

(=) Theedi: BT “RE” ROMEiF X Sar &

LH W AR AU AR Z VR B R SR RE S S FATRUN,
RHEAETIX = FAH % A B9 ZhaE . BRI , 7 ZEALE i Ak B A 2y 2 73 520 7. 12
BT X =AM Z D RER LB

AR SR A (14 BB A T30 G IV DR 6 i ) B S A OUER 32 A, 2k i 6 DR R 5 25
ETES . RS PR B A B 22 3RATF ORI BY AT, AN BT FE gl 5 A5F ) 38 70 2R 2 2K

®

o i N BRI B B ML B St T ARSI /INAL s (e N R ] P i 5 [ 4 B 505 FH ), A R Bt iR 2020 48
7 N, 551391 BT,

/N CPRIE GBI 2y R ARG 7 ), CANRIEBEH ) 2023 453 H 2 H %6 7 IR,

IR R N RO (2022) B 03 BOZE 2582 5 RFIEE .

[FIHTE @D, 27 2508 Ui,

KR (CARTRE ) 25 402 2% 55 403 S5t PR s RV SaE ), 2% (dbntfdk ) 2019 4558 1 47,45 2122 11,

[F] T @D,

7 BRAR S GRARRARNAL AR S G ), 2 (U ARk ) 2010 4R55 4 11,56 28-32 1T,

©e6 6 6e®

43



BWEMNR G HE 2024 £ 4 5 1

PRI SR A A B 5 = NI, 75 B OR I N AEARAT 1 0L A, 2B TR DAy P 6 2t 14
KRR ST o e AR, CPRBEIE ) BB T AR B2, AL B AR B AR 27 =
PRI DR IS NI 2 S5 e A ORI o TIJCIe AUty U AP EGE 2 RR , 2
SRR RAU RS G 1 X A2 R TR KU

AR I D REAE TR A . S BRI AR “OER BRI T AUz
ME, FEA BRI B S IR 5% , A AT (A AT IR 5% T BTN @ A,
S AR AR AU I RTE R ST, BT R A S R 2 Rt 55
NGS5 AR NBEE A AL T A SRR MBI, &R AR
7 © AR R ALV RS A CRIFAURAT SR AR U . AR T (25
RN TR G, A EHER BRIV B 93 45 L5 BT TREAAAIAR,
AL RISEEL A S ARG, TR AE RN G55 ARl 38 g5 2GRN, Rl B2
I PEAL S B R A o MRS L R A CRIFECR R e i A R
=N VO3 SR VA Tt S o B e o e N i AN B ST 7 i 2w M oK
SN B AU BB WUl 1 M st B AL 455 R AR S35 7E R o1 55
AR5 N BT A BRI S35

(R, CREREIL ) fi i AL T 1 S sm AR ThaE. M CRRE) B (R,
FRESIARRI A SR, iR BT B . AR AR, AT AR AY
FIESF ARTR G55 N BHL, SR B A 65 03 T 0055 AR =04, th 25 A F
SRR T ELHE AR B A S PG A2 — P IR, IS5 N B AT A AA Y
ANJEAT 55 BB “ AJERLIN R B A B A S, B A i &
AR TFORIE T A Z [ I HL 248, AR T AL, B 5E 1 R AL 1Y
OB © HEIEEN T R BAA—65 A7 “6iss A—R 5 N7 P ER
ZANEAMIE T ARG N XX R . RN CEEET ST LA
C 44 SCRAT 155 NIRRTk 51 55 N 0385 A 120G 28 B 1) (o AN TS B 0 (555 A
A, (A VR A 65t FR TS T O . ERXMIE T AU — R IR 1Y
TERAL @ BB B8 s U M6, WA TR T2 3
TERHN T SRR IR TE SR AL P 4222 F Y, e AR R 25 gk gP ik
BRI BT, I GE BN Z 555 N5 A5t 55 AT AR s i 2 5. ©

AR B DI REAE T MBSt —Fh 22 w] [ Sy Rse LS s g AU BILH,
B 12 R R AR B A TE N IR AR . ARIRAIFA B ARG A 45 , Aot fQaRIRIA
AR S PR L RAEAUE A R FH 55 AATAFRH] . BRIR AN, A EAIRIA B IR A

R @Y,

[RITE 39,46 157-158 Wi,

Tl CRIBARNIA I P 5T R S et e ), 2 (C4ARILA%) 2003 R4 2 11,58 57-58 WL,
[ HiTiE: @D, 27 499 Ui,

[RIRGE @), daein A R ik B Rk A (7] 25 38 0] ) 2 Fp A BRAVE 538 1 ), 26 400 T,

SNCNCRONC

N
=



WaE | Atk 5 E = AT R RO R R IR R

PR YIAT F2 m) S OCIR 2 AR AL . 23 RIREEE = A AT MIREERH] SC55, AR
0 H AR MPLEAR) L 55 . RFENEBERHRERIRNIE R “FH A F BT A BIAUH]
AR AT @ R IRAR T AR AR FURBGRAT L2 RIRIXEER = NS I8 it i,
HLANGEIT 2 /)5 50 = A Je 27 A A A, ME SR i A IR A28 w5 R AR R il
JEABY 20 = A 2 A XU, AR T oh N R Be B 5 1 28 mlR AR R il BE TR
FEFF BRI SRR

() ZBERER: HEANRI B ARD L IRPIAE

TEARREA AR B4 v, 2 2 N A8 B B 45 i BR[5BT
LI FAANAY— TR E . Ry A R BE Rk B2 () e ) w] vk i BB S 0E ) —F3
SRR, . ARBIAGRIR R 155 N8 TAT R AR B A SR
EBEATEUF IR, 5155 NS HAXTAFE R 5, SO LS PR IP U B B AR
FEVFBANA TEARALAL . © 4 T HITIA N , ft55 AR A 55 A6 T IR A AR 5 TR
ST, P AR RS A A B AR SR AU Z IRIIRA S RE T 55 A8 T
FHE G, FR A SGRA ESEAT U557, NI ROZ O e R BRI R £, A 55 A
555 AR IPEEBO I A T o

P BRI B, AURYRIA BOARA S R LA T2 ] AN R RIS = A 28w A 4 )
1R DA AN (8 g PSR T B FAT AR IR AR o B, A5 5255 AN
L, CBrESE L, ORISR S AR T IR R ] B AR AR AR
T AT D SR, S AR R RO . ERARRFRVRA RIS T, A " iR
VERIFEAEA T VABTE , B 75T, 8 T4 i (57 A JBe AR sl s iese 128w F B AR
DAL MR 2 R G E , R FATHEARPHEA RINAE . RO (AR ul
o A B , A R RH A 2 i P s AR SR, PR 5 0

M0 35BS - SNSRI SRS E

FOMP R LL A (pro-arbitration ) YR 44 H ATiZ FE % A4 P FHE 1Y
PRI « X T EENHERTINIR A 22 7, AR K s AR IR BRI RTINSk (2~

(3 “---the shareholders, ‘standing in the shoes of the corporation’ have no rights greater than those of the corporation”. Re
Salomon Inc. Shareholders’ Derivative Litig., 1994 WL 533595, District Court for the Southern District of New York, Sept.
30, 1994, p.13.

(AR TIITT PR B ST H BB AR RURIA BRI S 13T ), 2015 4F 10 J 15 H & A,

@ [ATE 6, Cdners A Rk B R M () S U] ) v A R AR 538 ), 35 400 BT,

AT (BT NSRS ATT S AR SR, AR BE 75 SR AR AR A ? ), 2K W] R VA Bl U A A5, hitps:/

mp.weixin.qq.com/s?src=11&timestamp=1725897207 &ver=5496&signature=y InV6opY-f3Q9oHNLGsE-SrGYMBPC9vhXP
agKBhjuFJgwUIaHEXTT*nGflqwuZJZ8v*PwE1HoyFJyQVWreRv90SbtxtY 5dK-Z2upc-pD*n6LkYXAEYud4pR070zeazdZ
GO&new=1, fi /5 Viln] i i) : 2024 4F 8 J1 2 H.o

@ [FEIFTHE: @,
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R ), BRl BB ARFVRIA” (statutory derivative action ); T B 2R - 7E 97 I i B %o
AR A ) 2 7 A AR YR, W3S FH S [ Foss v. Harbottle 58 K 35 93 [ J5 22 2451
JITAf ST 0 A B B, Bk Ry i AR FUFIA” (common law derivative action ). ® JGif
SRR E AR IRIA IS S 0 AR FURIA B I I 8 2 28 Wl 5 55 = A1 P s oxt
PRACERIRA Z AR RS .

(—) ZERFIFAEMBHRBTHE

ST E AR CRAPE SR ME IR AN —H, 2003 4F G — b BN = A kB
WA T AR AR B . DA S E (A RIEG) 26 216A
SHUE ET L AR I A B S AR A A AR R AT G I AR
AT AR T A FIRIZE” RIS A Al ik e HF VT, LA R4 SUIRERA
AR VRS SNA L T S FARTFIA". @ AR E G (AR ) —F, ek
2 iR (arbitration ). i%ZZE, PGSI H1 AIPL /A & [ 7ELE Mk P, AIPL w1k
FEXT PGS A Al A sk , Horb —IRiE AR EE RN AIPL 23 FIXF PGSI 2 A B fi
(T SC45 34k, T PGST A Al O 35 2 TORHLEERY P, BlED Kiyue 23 A/E A
PGSI 2\ 5] /DU 4R, 11 B H AR 26 PGST A RN AP, #i 8, PGSI 2 A Fik
IESE “YFIA” (action ) AYSCASERE, B “DAAIR ol G B0 R 18 oAt =Qtk 7 7 10 R =
VRIA” . @i Kiyue 24 7] 7 H AR RER A FERRAR “VFIA” —n], B A & 7E “IF
W —i, @ AR E S YRR B SR R B AR RO R A S
R 3 X (B RIRHA K, T4 216A S5WARG LR T “fhEk” AOFEHR , iE— i i
B BB SR IR B O N 2 B3 Y AR AN I % R B h 3k, 1 e PRI OB R 12 PR S 753
AR LB , DR e AN SR AR R AR

2007 AEHFMBEFF S T X CATREF]) MEIT TAE, 2011 A5 s BERIR S T (A
FIAT) B AR ), HEIUAE 216A 25 “YRIA” — il JEBahn s . ® %A,
WSRO SRV AEAUR AR AP s $ A M A TROs , SR FRI%F T Kiyue ZHp/04K
JBEZR R RO SR, A4 [ s DA A I T8 A A ) T 2 B i 4500 L B v v o )
1. @ 2014 A5 st (A RNEG ) BIERM—i%, RN T (A RREFAHRE )

Report of the Steering Committee for Review of the Companies Act, the Ministry of Finance of Singapore, June 2011, p.14;
Sinwa SS (HK) Co Ltd v. Nordic International Ltd, [2016] SGHC 111, High Court of Singapore, para.12.

Singapore Companies Act 1967, Section 216A, effective from 1 Apr 2004 to 30 Sep 2004, https://sso.agc.gov.sg/Act/

CoA1967/Historical/20040401?DocDate=20040301& ValidDate=20040401&ProvIds=P1VII-#pr216A-, last visited Aug.10,

2024.

“[A] civil proceeding commenced by writ, or in such other manner as is prescribed by Rules of Court”, Kiyue Company

Limited v. Aquagen International Pte Ltd, [2003] SGHC 156, High Court of Singapore, 18 July 2003, para.6.

Id, at paras.8-9.

1d, at para.10.

®

@ e

Report of the Steering Committee for Review of the Companies Act, the Ministry of Finance of Singapore, June 2011,
para.141.
1d, at para.140.
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XF 216A BIETTEIL. © RIAFZBETT AR, ZIHGH I E XA Sk h RN T AR 55 =
NSRRI IR

F 1 Fmg (ATEEG ) EITRIXTEE
&k AT 2014 14 )E
WA ZHAHIE, RE TG E | REH ZRNOHE, RETAGER Y
¥ 2164 £ 2 W iE 4 7T, AN 8] 4 AR R | T, VA 8] 8 U e AR s B 7 AT K,
| AN RASARNN G A — T B | AN — T B A I S AP
BB iR A RN S AT | AR B 3] 4 S AT b R
Py AP b IR L
MRAEERAEATER, EMNRE | BhIEFRAZATER, TN RERET
FAFARSE B — R PEAC K ANFD, | ARIE P =R FEAT S AN T IR AP K o
(a) RECRWW 14 RiBaNEF | (a) RECEN 14 RiB N5 FF,
F, e BN FFRKIFARA | RN 5] F R A AR R AR
Hmﬂékﬁiﬁﬁ@%%i%%%ﬁﬁ% AR RE B B M W gk 4 B AT AR FE R
o a | BUFOE REARAE S ARG | Pk, RS ARIE SR kTR A
T ki Wik
(b) REAEZTF; (b) REHEETF,;
(c) Mk L3, ikamagdeie, | (c) AR @ EH B, iF R AF #6948
YL AT IR OP LA NG 0 | A M BT AR P LA A1
(HASTE R Fn R R A AR FRIA SRR & A (iR <P

AOERTEW AR ). @ TCIR BRI MG IR, AU I35 Be £t U, ik
Be A E H R G 2 S , FE4 R RV IBOR EAE sURY AR TRIA SRR PR
HUE R

(Z) HEEERFRRMBE Sinwa

“HE LR UFIA” 3B P E ) Foss v. Harbottle 58 K H 5 — R 81 A B M, 1t
FARRFVR ZERAZ T 23 R M £ 75 A7 AR X AW B AR VAT O AR Tl 1T 28 /), kB
FNEIGRIRAAT & A AR A f, BIFARH TBAR AR H A, @ E @ik R R
FORBAR AR tH A HIE R HAA R M BB (locus standi ), SE X — A £ 5 -FF 1k
et S R AR SRR B B AR VA CRIRR I AT (A mik Bl )

Companies (Amendment) Bill, Singapore Government Gazette, No. 25/2014, 8 September 2014, p.321.

ST s (s NRTEBE S Rl mIEARRE (DU ) B SIS H] ), et i okt 2017 47 8 H R, 55 536 5. “Pi2b st
B ART” R R TE E RV ATRT O RERS Bk i R FUFIAT T 5 Z AT

Singapore Companies Act 1967, Section 216A, effective on 31 December 2021.

Sinwa SS (HK) Co Ltd v. Nordic International Ltd, [2016] SGHC 111, High Court of Singapore, para.12.

® ®

®®

47



BWEMNR G HE 2024 £ 4 5 1

5 216A A —HEHISCHILE T ARRANER , A5 5L bR b AN TATHRA A I AR 2 A vl
55 = N [BRER PRS2 o, © SR, G A8 KAL) AN G e SCYR IR FE T B BA B, A I rp 2%
S BRI, 2016 4R Sinwa v. Nordic International 25 ( LA N A #K Sinwa 22 ) 5
SR H AR

J B (Sinwa ) JE—Z M EFUEA R, S — 5 ALERE RS (Nordic International )
TE— RO JE AR B M F L 5 8 Innhaug SEIREEFE 09 H AR, ELAEFT N
J&fE. Sinwa F Innhaug /2 2% 7] B9 B 4%, [A] B} Nordic International 5 Innhaug 2 [8] 245
— iy RS ERPML, 2958 T AR I [ PR b R B o . 5 SR A I
R A, Sinwa ALK Nordic International #17#f#, 35K Innhaug £ %), ™ T
Nordic International 2 i3k AAMENHG 28w, (A RIEG]) 216A Fc g AR IFIAI
U AN 3 P, 30 75 125 P 30 1 QR W . @ A & bt T B s AR AR R VR B A
DL S /] N RO HIL I B 4548 1 To 4 13, 4 A AR T RIS 9 U2 VR v B 250 v By
Mo ARPHPA T i —RARICERMBRAIAR Sinwa A 1 A FGE I, =
J& Sinwa [a] 75 B FIEAR AP 0T R 55, Sinwa SE )ik Be G T AP E A0V 0T, 1 s
FAPERIE AR . Frmd (RRER) 56 (1) FME, T A RSREUIFA , 78
VRN & AR 6 SRR K o @ Jn SR LI paam 45 22 HO R 3 5, Sinwa 102 ) 325K
ARSI 8 DRRB I T A0 5 17 01 R DA ) 325 e 3 1 R A Pl A 1 A U e e A @

BN BENA  FEAS VS K Al il )53 A SRR IA v, YA e A o A A 2 11 52
IRARFVRIAEAETL B — T UEA T, URIA B CFE AR 1)k B P A U VA B st v T 1 @ Tl e
ARZE A TA], 32 B H A MR A JE A AR AR Y . IR Sinwa TACR, WA BE AT
P A IR 2 JBAR S AT R A R TC R S, R VR B T REANE T IR AR SR A R APk o
PRI, st 8 T s i, R 1 12 B B A e i =2 i, © 3 Be iAol , R f# R Nordic
International F1 Innhaug 2 [H] SEARGH I R FR Y JE 3 1, A BEAE T T A 250, 1T 72 B o A
YRR P A A AR . © FE AR ST 3R AR 18 T2 T, RIS 3 B A HEVT PR IA
IANREARZE , IR A B5 IE AR e T4 B P 3R,  Sinwa B AR A S4B A3 iy
ARG @ Rfe , B E O 2 AR MRS IE T B W s/ T BRI A 1
A RFR SO CARNEE] ) e BIsHLE T ke MR, AR O TR
P T e A T AR T E VA AR AR . B SIS PR AT b s AR S ORI Mk

Id, at para.23.

1d, at paras.1-6.

Id, at para.12.

Singapore Limitation Act 1959 (2020 Revised Edition), Section 6(1), effective on 31 December 2021.
Supra note 68, at para.15.

Id, at para.22.

Id, at para.34.

Id, at para.33.

Id, at para.38.
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PR, DU A2 HAb A b B e )i, @ 22500, i AR IRLGE
SEYRVA IR 2 P ERAT A, HARAT Y 2 w035 = N TR SRAN I S50 B IO 7 BB 1o 125 g R T I o
Wi YEBEREC ZRA AR T VRS T 87 A, W gy g J2 A ) 3 Be i R sh RER AP RAT
AL Sinwa FEH BTN R BEA AR SR AT el [ e H A aiad A s R AMURER AR
QNP =R/S O TSR i A i g3 & I E i | B e 7 A NP e v

X E E SRR HI E R I

(—) FIANRT FREEE= NEhEHITR R BREMK AR

R T AL R B FIRA— T BTS2 AN R 5 R E T
TCIIEE L AEUIR, © 2 H AN 2 e (HESREE DU ) 46 25 SR, RIA A | Atk
Ak 55 = NP SO AR AT FRAGAK AR T o X ERE B A AR 5 5
 NFERIAEAEAMR MO T, HEE R AP 20 a7 A SRR AR
A BRE KK HEADA: 1 32 B R DM A0, (B B B AR R T —Fh iR
[ AR AP ER P A 7 5« B PR AR el R A B DL E A 45 I AR, AR e (R RIA 1 ik
FRIBEAZ A AV 55 = AR 295, WA T o s AR B S22 AP P 2 o, )
HATIRBERIA . @ B FH AR X B o AR AR S5 J2AHXT 1 , BEA 2 e P i
BOR), W) A SRAAT #2529 Fid APy 55, RIS TS 17 A8 G IR IE 2K
I A AR AR R RV B JBEZR VT ATE R ER R s A e 88, AT REAE AL 7 5 AR A i 1k sk
55 = PR ETERS . 538, AR e SEPR A ST AR el iR
(15 B whse,

FEARZRVRIA T BE QIS T, 52 BRTF15 A ALk ST P A TR AR X1, 55 32 I8 2 7 T XSO
PIBARIS > A BRI R IO 5 HRIFIA T B A A VR (cause of action ) %
BRI A R VAR A i R A m A 2R o (HIR AR I AR DR AR X —iF I, H
AN RO B U E IR BE AN T LA . BREREZEHE AR “EET7 B AR TS, R4
S ADREER = N RIAUR SC55 18 SR A0 4 I AR A LA

(Z) BiEEMEEREF TP ERMBEN A= EREER

EEF VR BN AR AR AR 1k e T o A B A TR A 8 . 10, TR B
REMSAE AR RYFIA B B B S BN A2 PE” s dl AR, AR M IEA Atk
MBS R AR T RARE A RIMEE A SRR, XA St
XTI ART DEIRMZET PSR, IR T B 1R, B AR AR IRIA 1 W Il A 20

@

“The questions of when time stops running for the purposes of a statutory derivative action, and whether retrospective leave
can be granted for such actions are not before me, and will have to be considered when they arise in due course”. Id, at para.39.
ey (e TR EBARIRAETRA T L 7838 ——F CARNE) 55 151 %), 8 (PRI ) 2015 4F455 3 01,45 67 Wi,

[ @, 26 47 5L,

Clremy NREBESETE M (rp A ARSI E i ) 5 T DS e ), 50 7 .

®ee

49



BWEMNR G HE 2024 £ 4 5 1

IR E)—E BT THE, LE B 95 )RS NIRRT Tt FEIR BT T Z I, AR A R 2 315
REFBAFFRBOTEZ 5k . MRz TR 02, AR 59558 = A Z I 2 2ok 7 =Us
TR B BEE ARG 3R ESE TN R AN 2 B Z 58 8 X RA 25 M ) R B
CAnsE = AR RS A5 M A 25 A PREHAE ), A A8 s O e B 450, L lp, JE K
A BRIV A R R AR T B 55 AR TEE A IR RS SRR R ST 4R T FR IR
AR DA ERAR A SRR A B (B T 26 ME” BTHe A2 .

Nl a7 R R 280 A JE I (the principle of majority rule ), H W 7EAR HAG BRAE
TAIL TR Y BARTF , AR IFARAR I B IEAFAS KIEAR &8
FHAB R/ INBAR B9 R 45, @ 0 CHESK 2 DU ) 575 25 JRaN 1 AP #BE — 35 7 i =X 1
SEEVFIRAR A FRA KA T HEAZRURE F & SR A BT AL L0 2 PR LA H,
itk BAT AR A AL B 1, FLIL B ik e i i A R Bt T A PR . A0l C R IRIATR )
55 248 55, IEBRANAE 6 P N LR T HUT PR D, IR R A
IR o BRI R T & A X — “Aza " [ETLEIE 25 (AL H K o] sE I3k
EfEERE MFTnE CARNER]) LAEBEPHAT “SFIT0 ( gatekeeper )" ® X AR 3K
AT A, FE R A E T U TR A e, A S 2 £ M I PR 25 1 Bt (L RA £
(U LR 25 AR, ik A i LA, U I BILEC , REAS s IR AT e — 4+ o A s
ANIEBEXT o gitE” R 2 a8t

HR, B pn e A A ] LRk BE 7R AU AT DL T B ANE TR, I Aok A
BRI T, LRAEE ) TERRA R ELER A R, FRAE T AR AR [ -
Vo R E PR AL B BRAR B RS T WA R Y R 2 2y R R R Ab BN
IAAARSAERINERE . MAERRMPEINESE T R T “EFRZZ EPREGIE b
o 2% RN AR A T AR A 55 = N T 5EAMIPER, I8 A AR A FRG AR I 4EAUHE
FERT e A, PRI, 25 g 1 o A A o G E A BB B A A R R AP 3 AN FH T /b 4, g
SR AL BOR AR R S LS A ]

( =) BARAAREMEIEF PR

(o NRIEBECTFEM (P NRIEFAIE AR ) AR (1)) (BIF
AR CARNERREMRET ) 55 24 25006 e ARIFIA, “HEXHE SR W S
PN G BCE AR RIA T, B YA AR = NS IR . IBA , BTk il B2
NSV FWER SRS S NIRRT FRIE (ki) Thofdest = N2 e, 25 KAk
BUAEIST 5 = AT BE A R I 25 AT AN [R] o @ B i P8 — NI BE (Joinder ) J2FRFF

[RIRGTE (9,55 61-63 BU; BIFH : CBARICHRAPERMBIRLENT S5 A ), 380 CIPERIITE ) 2010 £F58 4 391,56 3 7T,

Andrew Johnston, Arbitrability of Company Law Disputes, in China and International Commercial Dispute Resolution: Silk

®®

Road Studies in International Economic Law (volume 2), Qiao Liu, Wenhua Shan et al. (eds), 2015, p.212.

Id.

Id.

Z UL E PRZEUE 5 5 PR B 2 R0 (2024 7)), 55 18 Z% s (AL BUHARZE DL 2 Ml U (2019 Bi)), 565 14 5%
COHRINE R A e o (2020 i), 55 20 4.
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— NSRBI D = T5 B SRR N R Y 0T AL AT LA = A A
il B 5 RFYRIA RS = AT . 2023 4Rk BH e B B A — AR IRIA R 32
AR BARAEZ A 555 = NETT R PSR R, — B R BUREEE 02

(Ui RER O /AT (B

S/ Q/NEIRF NS RPN 2 I R Sty o 1T iy e

FZRUE , IR Gy =N, BIEVRM 85 V3R T30 =N MiAE Ry, AR
A S NIIAFAE” . © R, AU B PR AR DML AR I F R S 0% AR R AR I35 7T
T BB P BT © B IS E AR R T TR A AR A L

*x2

ARAERRMRPHBHTR

A&

L)

%t

NE R ARR AP

A

O8] AR BRI B F Ty, B R AR A
B3 e R AP R ARS8, 0 £
ZEERANES, BA “RAEMILT
WwEENE W CAE.®

F o 8] VE A Ab 04 kA
W T T 8] AR R AL ST
S uhdEHA, Bl AR A
e ROED &

2SR AEA

Hox S A A A T 2 AR 5 IR AE N 3] 8
Fath A, 18 BARAE N 8] S b A Fe By A
S AP AR 5 e 40 A7

B K G B B T AR B
18 W T AR A M AE, AR
H TR R AR IBATAEIE
L4, @

N A A
T A,

N5 EMAAERGFEX R, 2
LREF ZAEEL L)% FARTK,
e o CGNE A — AR e AR B A
Jr A ®

% T 2 5] 6 HAx R
VEHLZ, 3 A R 2] #7 49
B FEA AL, B2 L
Tk, ®

9888d5¢57fb824 1d6¢f, i Je Vilnl il ] : 2024 4F 6 H 10 H,

®

i) Lo

NG, 5 %
;;zzz;:;g Kt it KLt it
AR, ® ARttt ARt mitit,
LBATT S RERE (2023) 1 01 [ 1400 S RFFE .
IR @), 55 269 T,
[FIRGH: 0,55 64-65 T,
BRI (R BRI A BRR SR BUHT ), 8 CRFE RIEETEIS ) 2017 4258 10 191,56 268-269 BT,
[\ ko
AR 0,55 64 T,
[RIFA: @), BT SC, 5 6-7 T,
[ €, 5% 566 01,
Wt LA AR AT AR R PFREZEIAR ), AR 7 HRIEIN,  https://www.lawyers.org.cn/info/921544e283a4
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2N FIEARFR AP P B i LUl A € HE B, 7 B0 R) w2 R E A Rl AR IR
PEAER = NPT, LUROX — B HRER AR PS8, A mE 3 = A A R S5
Je FIRARON BERARAF A AR G, TRASR M A FRE” I H A FTETR
VAL TE M 2 A ST B IE R f 0 (EAR I, A s R A UE U — AR
Al DIRE, A28 RIHEAS I d AN F2 IR SR A o 8L @ FE R HORE 2 FVE N 28 = NRIARAS
JEL PR IR 4 S R AR 2 2 R R AH . TR RV IR A SN AP, BN m] EXT
PR IXHRE 1A FIEACR AR P R A AU M S TERIRIR S,
YRR = N RIR Z LIS S RAE = AR Byt B, @ HOF AN BAT 58 e VR
A, HEAngR A RE S B0 F TDRESEE  SHRIARE P A BA M T o WSR2 w3 R b
HE N, 23 H B2 B AR 25 5 () T B R i N 28 = AR 3 AP ZE AR AS P i 4 JRa i, EL S W)
W BA AT AT PG SFAN] . ASRACH 2 "I LR B [RIRE G, By L8 m Xk
A SUEZE I E £ /OSN3 LN (O E RPN PS4 S S i R /N
S R e BEA T BOASCR), U 28 /) D BN B 9 HE R 9 AGERT 2 H AT ERc e
RITE S AETEBE AT U AP E BOR A RIS & 3R AR AR 25 1R )5, i aT
PABGE AR A RGN A7) Akl i PR AR AR Ak Al 55
ST IR . At BEREEIHE G 23 7] 5 K ALl X R n] B A4t S 19, SRS fi
2] B IR A2 BRI R

NGB

Sy T JHEYE S R A AP, g R i 3 SR AT A QSR PR TG I Y IR, R4l (AR
SREILAR ) 5 25 2R AL, WA 28 W] A KAl 5208 = AR B SO T AR IRAL 1Y
2R ARG IR AA R AR RS LB R IREFF IO 3 |, R AR B |
AT RS AR AAER 22 A] A AR Alh AER Fy i e ASURI 1 i 1 4 BUR AR 3RGE . A
CEE AT BAATARI IR AT FRA KR UL, 2 B A AR AR X = A i
P S35, R AT BRI AR —IF k2 2 o R, 7 spp R IR P RO At PE I R
A USSR g (A RIEG]) A AR AR AL e T Al A QR iy i R A
SRRV, HEBE RO R HEVE IR IR 3. fm, 0 T BHEVRIA R A m IS =
N, ATAEARR AP R P P 2 ) A KA M AR A B RIS Fh 32 B 1 i 5 ) A
AL E BOR A BRE N PR

[ ©), 57 564 01,
[FIi: €, %% 556 01,
[FIHiiE: GD, 27 757 Ui,
AR @,

®@®ee
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Abstract: Whether the arbitration agreement signed between a company or a
partnership and a third party binds the shareholders or limited partners exercising the right
of representative action is an issue that has long been divided, and it is difficult to support
the argument in favor of arbitration by the literal meaning and systematic interpretation of
the legal provisions. Although Article 25 of the Draft Arbitration Law Amendment seeks to
recognize the validity of an arbitration agreement between a company or a partnership and a
third party on shareholders and limited partners under the above circumstances, there is still
a debate over whether shareholder representative arbitration should be recognized. However,
the theories negating representative arbitration, like the theory of “original rights”, are not
persuasive enough. By comparing with the creditor’s right of subrogation and subrogation, it
can be found that the function of the representative action allows the shareholders or limited
partners to inherit the rights and obligations of the company or partnership in the arbitration
agreement. Singapore’s sharecholder representative arbitration has experienced similar
embarrassments as China’s, which eventually amended its law to formalize the validity of
arbitration agreements in representative actions. To conclude the disagreement in judicial
practice, the Article 25 of the Draft Revised Arbitration Law should be accepted. At the same
time, in order to protect the public interest of the representative’s right and reserve room for
changes in judicial policies, the pre-examination model in Singapore’s Companies Act can
be used as a reference for representative arbitration. In terms of arbitral proceedings, the
arrangement of the company or partnership as the applicant and the shareholder or limited
partners as the agent may be acceptable.

Keywords: shareholder representative action; arbitration; subrogation; creditor’s right of
subrogation
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AA

MFRE HHEREB D HATH FA, B AR E R E L, 2182 F AN
B G LERAR, IR ENERCERA S, BETRRAITRERL A FERFEET
O F AR ER G — B AR e R R AR AL, bk, B DL R AL R, X
HRZATHE KW R B AT R R, I AARK LR R =F R R, B4, HLENA
A A B Sk B AL, AN R AR, O B AR T DU A B R AR Ok, BB A
ZF B EENERRCA EZRAE)TF, BANLEE; 7, REACEE (HnHR
FRON20 ), tn e R AR B ORI 2, BOR R X 2 R AR R R R AR M LE e
H7 fk, 2 TR R AR DO HRATALE

KR MG B RN RATHE

— B RYER H

20 tH2t it LUK, 98 [ 45— 2P0 75 [ KR va RO, FE 2 k3] CYRINRIE” W
FREE, VRIA IR AE FR P BB 2% F A Bt o AT R . R 1 fiff R ik 6 ] T, 3
S RIFRAEVRIA SN TR A B 2y I ik, B A 4 Ui 2 J7 =X ( Allternative Dispute
Resolution, ADR) FUMEAHHILHEA: o IAb, 18 S5 5V He AR XA K0 M (& 2 7
T 3 ADR, @20 140 80 4E 1t K, ADR MIMES#ES] ATRE, @ TR T 2 AR b
ME RFWZ )G, XS Z e E ARG LD “Zocib g 194 H et
TR oK. © FEBLT SR ME N ADR BB 5 202 — BT R B SR MRAAS R R
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Abstract: The judicial confirmation system has emerged to address the issue of
the enforceability of mediation agreements. After years of rule evolution and practical
development, the framework of this system has been basically established, but the operational
effect is not ideal. There are still problems such as unclear procedural nature, inconsistent
review standards, difficulty in preventing false mediation, and low procedural applicability.
In this regard, we should be problem oriented, rationally reflect on the deviations that occur
in the operation of the system, and fundamentally clarify the relationship between regulation,
confirmation, and implementation. Firstly, we should return to the core values of mediation
and justice, strengthen the mediation process, and lay a solid foundation for the confirmation
of mediation agreements; Secondly, the judicial confirmation process should be optimized
along a more economical, efficient, and convenient main line to solve practical problems;
Finally, China has signed the Singapore Convention on Mediation. If China approves the
convention in the future, it is advisable to adopt a dual track approach of distinguishing
between domestic mediation agreements and international mediation agreements for review,
and to construct an enforcement mechanism for mediation agreements in two steps.

Keywords: mediation agreement; judicial confirmation; execution system
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Abstract: Based on the lack of clear expression of intent and contractual relativity and
other reasons, the current judicial practice tends to deny that the principle contract arbitration
agreement can bind the guarantor. This point of view ignores the substantive implication of the
ancillary contracts and principal contracts, violates the substantive law principle of guarantee,
weakens the efficiency and confidentiality of the arbitration system, and also fails to reach
a unity in the adjudication technique. In fact, the determination of the expression of intent
has broken through the written form and has become the trend of international commercial
arbitration. The close connection between the guarantee contract and the principal contract
also requires that the principle of contractual relativity should not be strictly adhered to. A
joint trial is conducive to achieving the purpose of arbitration and balancing the interests of all
three parties, and adapting to the practical needs of commercial relations. The binding effect
of the arbitration agreement of the main contract on the guarantor should be recognized on the
basic of adhering to the principle of party autonomy. Only if the intent of the parties cannot
be clarified through interpretation, it can be presumed that they have accepted the arbitration
agreement in the main contract.

Keywords: arbitration agreement; guarantee contract; expression of intent; principal
contracts and ancillary contracts
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Abstract: With regard to the arbitration jurisdiction of disputes over main contracts and
subcontracts, in the view of the absence of China's basic legal system, the problem can only
be resolved by resorting to the consolidation of arbitration and the additional party system of
the arbitration institutions. However, the application of these two rules will inevitably incur
conflicts between the party's autonomy and the arbitral tribunal's final decision power, while
the differences in the arbitration rules will result in a lack of predictable results of the awards.
Arbitration agreement effect expansion theory is the realization of the substantive law theory
to the procedural law, which is not enough to justify the main contract arbitration clause
being applicable to the guarantee contract. The basis of legitimacy is that the legal right of
subrogation by the guarantor is the transfer of legal claims, and that the guarantor's consent
to the arbitration clause of the main contract can be explained through the rules of contract
interpretation. The rules of contract law interpretation are used as the basis for the construction
of the rules applicable to the arbitration jurisdiction of the main contracts and subcontracts
dispute, giving the guarantor the right of refusal in the special circumstances, thus realizing
the integration of the values of arbitral autonomy and commercial arbitration efficiency.

Keywords: arbitration agreement; autonomy; commercial efficiency; guarantee
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JEAT , EB A BB AT 25 Z B, SERRIEAT RO 2 & T BB SERE . A SEPRIE AT I0TE S
SR B Z BT, ARSI AT X R AT REAR AR B, HAE ST b G b O M F 2, Y
A RLE BRI Y AR DGR B, 1 R AR M T R A R . @ I F 2, SR
W — PSR IEAT . B, ORI I AR O I PR 4 9T 45 213k e, TR 1
SEBRA T SR AL EL AT A5 2 TEIE R i 1) L, 3 1ok S 2k 24 v B A i M U AR
BT A

g5 b, AR BECR B PSR R B B S8k, =R AT LU A TR E SO A E
W B IE 2. e EPRZ N, EE AR R M @ G 58 R P, xR
H A TAME, T HE X REUS R B IR A BT REC R I T A8 T8, H . AV
N SRR RS 29 7R R AE LT AT LARAS BRI 5, AN R 29 i 25 IR A 45
BTy AMEAT R BRI )y “5eR” . H = FE E PR A ARG [ CR T 1T
I CBR” ATREASAAR IR SR i A R e R Ak, BB I E R B4 T AR 45, b
AN Y AL A5 K BIAEIAT R o BRI B RCRE 2938 F T [ BR800 2 U AE ISR
SRR 2 2 it R ) — A 224 4 IR S [ B, AR T L SR R 25 7 S A 2
L957R, HAT R B B 20 R BORAS B sk AR 7 2R AR 20 AR iR 02

FHam - RIS ), BT R 2012 4ERT, 55 48-49 TT,

@9 Supranote 9, at 515.

ZRRGOR : CHEBRBFR T T AR AR A ), 3 (IR EPRIE IS ) 2021 4F55 3 199,50 34 11,

@D Rachel L. Wellhausen, Investor-State Disputes: When Can Governments Break Contracts?, Journal of Conflict Resolution,
2015, Vol.59:2, pp.241-242.

FEME: (TGRSR AR 2 B R A ), 3 (W23l R (RESBHAR)) 2015 4R 4 307,50
130 71,

Krzysztof J. Pelc & Johannes Urpelainen, When Do International Economic Agreements Allow Countries to Pay to Breach?,
The Review of International Organizations, 2015, Vol.10, p.233.

Avery W. Katz, Virtue Ethics and Efficient Breach, Suffolk University Law Review, 2012, Vol.45:3, p.779; Supra note 4, at 199.

Supra note 30, at 348.
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AT Mostafa TR, 928 J6 A 5 SR UK FIr 7= A 19 SR HHURE H 28 AR, e 2820
PR S SO P AHER IR 20 T R AECBEE . @ SR, A [ H 20 3% F 9 S i e 4k
AEWSCAT g A —E R b B TR 2 1, 5008 38 30 5 0 8 2k 19 A AR IR A e i TR, s 2
SR I TT TR AN BT 1 BRI, 76 2R T8 [ 5 AP E BT 2 [ P, R,
Pauwelyn i i 58 5y AR BER 5 AR 20 BE SR AP AERCRIE 20, VO RCREE A K A i 22
BEAHEMELISNE 152" MAMEE A © AR B ATy w2 B A R PR LU R4S o
RIS B R B 2 B TG FE 0 R AMEAR K AR BE I, o n] i BRI 2%
FO TRCRE IR T 25

Z R AMERE TREREANRE: HBFHESBHNE?

TEA T PRSI, DT RS0 1 (07 R B AR X S AR AE R 5 2 A A T 4 —
S FHAE T AE AR, 758 08 AR ot T 25 [ 7 5 1ok TPt 553, ik
MIF ST 5l M B 2 AT T O RSt LRSS S (A R 5 2
AR R TAMESO TR PR AT . #0732, A v 4 AT A P I 75 24
2 18], DR RHEVE S ek T8 S A AR MR SO, TR K R T SRTTT, AR 4%
SO TRCR B AR ES , IR A SR 4 438 F B R 1 R

(— ) fEMAME SR & B . BT ERAMEIRE

ISk Sk AMEARA 5 AR 2 Z M £ R

HRLAE T 5 T SRS | 7R T8 LT 24 i I A 20 B 7505 R B AE AR B
B RAE T, E MR I 2 P07 i 2047 W SR AT B3, IR R A 1B 2
TR, MR R TR T LA , 5 M2 B 0 S E BV R IR R AR
5L DR AR PR T2 (302 . 1982 48 (o — B MG V45 240 ) IR 2 , A
{IF FH1 550 25 G LR VB T B B 48 7 2 A T 5 54 L A P B 45 78 5 oAb
T 55 R BUMIRI I 55000 . @ Bl ot — 5 O B s i e A i i, 9
SR LA PR A PR MRS BT, A2 TR A R A BT 20 <. ©

T R PR th T 25 (7 B 2 A B SR L, S T SRR
W ARG 2, ARSI, 6 T A BRI, B A s M s I S5
FMEERT Y T AR T (E ,© BTSRRI RO RS . B i R

®

Ben Mostafa, The Sole Effects Doctrine, Police Powers and Indirect Expropriation under International Law, Australian
International Law Journal, 2008, Vol.15, p.283.

Joost Pauwelyn, Optimal Protection of International Law: Navigating European Absolutism and American Voluntarism, U. of
St. Gallen Law & Economics Working Paper, No. 2007-27, pp.41-42.

Supra note 39, at 255.

Supra note 39, at 232.

Supra note 39, at 256.
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DI A SEBRAN (R 3t , SEAF S RCRE 29 LR H 1o @ it FARE RN, S 15 Rk
MR ARG, L “THBRAEEAT T A Ja 5, FFFB S QiAo i oA & A B ] g
FEAERIIEOL” A4 St AR 2 AR P U ) 58 = (B At o AU 1) =28 H AN
JE R T AMESNE BB B TR 2R T ST N IR T AR . O A M A M
FRAfE SRR 2R T B0, £7 5 B0RE 2R PR SCR MR, FEAMEZERRAE LY S 2 T
S B AR AE [ R 25 RK , SRV AR [ GRS IE R R USCT T R RAS R 5 4 25, JEAE A
PN, [ B I Y R 0 B M o

SR, H 20 HHZERIFG  AMEAR T 06 58 th AR s A 7R 18 ERCR TR A 230,
FARFRIN R 78 0w MEARE 5 00 A MER AR Rl G, 53 B PR 08 2R PRI ISR M ]
BERECT RIS E RS, RIS 4 THREE DL 0 2 A A7 M,
fan, tFERTT COME EAE R A BTE R ) 55 4 FRA04 2 SR, QN R AR TE EIXT R AR IR
BRI AMESR T 53 SR R R I8 Y7 58 3 A0 BRI IS R R AR
W K M T — 221 B AR MACHR S SR 2 AR T R — 20 T S (B A AMERKE A R “Fe
B @ IXFhHE IS MM FEREN TRy MR R” AME ARG, SE PR B TEIRAE
PR 1 DX, I DA & 8 TR R ) 38 4 MR T A IROFG B 5 e vy B R 1) 3 S A MR I
FEBCGEAMER S B b X R SR IS A i

2 AP R FE B AMEAT R FBADAME T T2

JUETE2EAR T TR A M I R A MR — AR, O E B B ik S
AIREL T B EEIASEE . 20 42 90 AEAR LUK , MR eSO M R S BE R R 3
JL S “anes” @

EEAE A AN E B S UG, FEECR IR & T ¥k ( Discounted Cash Flow
Method, LA T #K DCF % ). LA DCF 5 A0 4 M2 42 0 i P58 70 F4 i, —J& B R
TR, BD TR . © G b A Y AR AR A SO T L4
W% 22 W5, SR FH B 4 Y 2 R i o W 5 A 2 5 2 o @ (R B B X B i Ak i,
e R DCF 3R A 412 94T R, SEBR_ R A i Sl A v, DI S 0542 0 (B
E I = TR E PR el . DCF ¥4 A i E I S AR IRAR ISR S —iR , 77 A i ) 4%

The ICSID award in Vivendi v. Argentina took up this argument and emphasized: “the Treaty thus mandates that
compensation for lawful expropriation be based on the actual value of the investment.” Vivendi v. Argentina, ICSID Case No.
ARB/97/3, Award, 20 August 2007, para.8.2.3.

Id.

Mohammad-Ali Bahmaei & Hassan Faraj Mehrabi, The Valuation Date of an Unlawfully Expropriated Property in

® ®

International Investment Arbitration: A Critique of Acquisitive Valuation, ICSID Review - Foreign Investment Law Journal,
2021, Vol.36:2, p.449.

Supra note 2.

Supra note 25, at 73.

Supra note 1.

Supra note 30, at 327.

M. Sornarajah, The International Law on Foreign Investment, 3 ed., Cambridge University Press, 2010, p.451.
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DCF 09 R BRHAE T, H 32 H a9 2 AR ke KA S A ] 45 08 35 (1 3R GG B0 , b
B ORI E A YRR E R, Bl T Mm% i R ZR k= A AR E 1, S A
PEGEE BT A T 9 A 2 0T PR, A (B A 25 R BT Fe L . 7E 1992 4F (b
FE B A A s r ), AR TG e, DCF L7818 F b S 4 JIE TR, IR o 2 56
T B A S K 25 KOG T UM 2k A 2447 5K . © 38 H] DCF kAl A o &
PR, FECT X ARE EARW G5 . —J& DCF il 7 ZER AT E I 2 a3 i ok, %
WHE I T M= Al . A07E Occidental UfJEJKZ /K ( Occidental Petroleum Corporation,
Occidental Exploration and Production Company v. The Republic of Ecuador ) Z&H1, B4
HEHE DCF 5, K SEBRA5 2 FURIE 45 2k A9 AN RG], RIS ) 3.17 /23870, @ HiX
Fflid sz 25 5E, @ Occidental 5810 T #REE T RPN E , 309 B W58 4300 AT 2k 1
AT RN, A RRAE T IR  (E LI AR UE B A T A A A U A 25 i T . @ — %
DCF %:13d A X A RS T A5 510, A 25 18 [ BURFHE X & 500 38 I 7 1)
SR R FIRTAE A BT A M2 A0 A e — PR 3R, R AR 1A [ DR 39 3 S L 9 1
INSETIIE . IfE CMS YRFTHRZE ( CMS Gas Transmission Company v. The Argentine
Republic ) 1, fPEEAEIAE A ETEMR AL T, @ ARTEAR SRR AR ZE 6], A
AT R AR R IS BE G 2R 1 1l R X 50 0% o AT I 240 e 1 L 55, @ F1-LA DCF Ak
AR 2 Ei

RS 2 LA R MESCRME 25 3k B o7 H B AE T OR B AR 18 [ ) I A AU 23
), SRV AR [ St A v A, HoAME A 1 BR S A1 598 3 S Pl 32 i ok, @ AN
BB BIIMEIL T, T3 AT AR [ St B AR PR M S AR B AR E RIS T
T A IS AT BE AN A SR R SEBR AT BT 1 A2 A R, © SEBRAR AR SR ARk
AN LR ML An e, AR R SR R SE IR R £ A, I R, TE D
P E—2E [ R S e T JE WiF 2 ( Lusitania v. Germany ) ZEEkPEH i RéA
FHF W) “FRmetE” “fAEPE” Bk “FRIPE” SRR R Y, HI AL R TR AN T
PP  Z PR, RNRCRE Rt N 5 5 R AR, DA A 32 3 07 A5 3 Mz o @ 53k i A ELA Ak
S TSR MR , T BN R M 4 0 2% 1 Al B 92 38 S it 2k iy L PR, LS9 1

69 World Bank Group, Legal Framework for the Treatment of Foreign Investment, 1992, Vol.2: Guidelines, p.43.

Occidental Petroleum Corporation, Occidental Exploration and Production Company v. The Republic of Ecuador, ICSID
Case No. ARB/06/11, Award, 5 October 2012, paras.8.1.3, 8.3.1.

G) Id, para.8.2.9.

Id, para.8.3.4.

CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May 2005, para.264.

Id, para.383.

Id, para.411.

Supra note 25, at 31.

Supra note 49.

United Nations, Opinion in the Lusitania Case, Reports of International Arbitral Awards, 1 November 1923, Vol.7, pp.32, 39.
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TESCAMER R B, AL ] 1 AR FE R LY B AT RETE . 2R T8 [ S22 ik i, 4K TH
s ZRAH G AR AR R 257 R 2R, 1X AR A 1 AP IE SR

(Z) MRS T B2 SBRBENER

PG APR S Br, AERE A AR MM g Aot i O R PR S e 1 Tk R A DA B A i
I AVROR L TR A 208 ) 7R 8 [ 2 S e AT o SRS PRES R
FFARIBFHACR

ARG S5 - YPHYEIK (Steven Shavell ) BB, ARG R L T4 29805 158 4 BRAE
R L I LAY S 5 A, IR 4 e A T T 2 AR O Bt 2 i A 119
SR, AEBLSCH R op, BB AR A AE N A IR AR, AT TR T 4R 4807 A R
B, A2 Gy i B AT AR o @ AECRMEE RN SRR AR E AR 1 2, A RE AT L BE X
Sy i A T G SO T 1 7 G TR AR S B 00 90 R RS ) e, Sh 2 B 7R
18 FE—AMER R BT Z [ R 1 -0, DTS T35 AR 2 AT

Xt 2R TE [ B9 1B 2917 R S AT B AMEE G, HEAFF S AEICMER AR R R i 2
o EIBRBEYE 2 AR5 2 0] B C i IR MEE 2R sk e 1A Ak i 29 251, LT Y
PRI AR T8 [ SEREAE A T 0 BRCREAT , B RS AGE [ i 75 S R 2 AR Wik
SE o MEWSCRME SR T B 3 23R , 7E— R LR 1 O W B 2917 1 1E
TR 1R 1T BSEE XU e A 27T o A B AR W T Skt e i, i
1 AR B SR v 2™ A e 8 AR ANE , #S ZR 0 L A Wi i, (i 2 22 M
T 1 58 H A A i 2 B B L © 2R T8 T A DR 1 29 Z B, e BEASUAE 12 e s A e X 1o
IE AT R A ASEEMIAR T ) BE , LA SR B R0 T 3 A R MISCAR , (o JUAS A R Y
MEWAT R e R TAE oA Y SEPRih 24, © 5L 22 ] fE 10 (o A [ e g RS il Hh A%
) HHR A, B PR R R AENR . AR 2, X AR AR AR S SR
5 A TR SR B, AT 5 1 AR R 1 2 SR 0 @ T LA, R PR R AESCR M 2o P 1T
CSALT ISR ES X AN SRR L R AR RO I L YA A e — A

B, i T B S B W B R AR AT B L AE R PR
PG IR LIS, & D7 WS HAT AR MR 29 RE 1 1015 2., 9175 JE T RE A1 A0 BT A 400 1
B, DAL A B2 40, @ SEFRAAMS (Eisenberg ) AN, B T4F A EUOGTE A Y&

Steven Shavell, Foudations of Economic Analysis of Law, Harvard University Press, 2004, pp.305-306.

® ®

Lauge N. Skovgaard Poulsen, Bounded Rationality and Economic Diplomacy: The Politics of Investment Treaties in
Developing Countries, Cambridge University Press, 2015, p.17.

Dawinder S. Sidhu, 4 Crisis of Confidence and Legal Theory: Why the Economic Downturn Should Help Signal the End of
the Doctrine of Efficient Breach, Georgetown Journal of Legal Ethics, 2011, Vol.24, p.380.

Supra note 12, at 33.

®

Supra note 17, at 113.
Supra note 12, at 29-30.
Supra note 9, at 533.
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R A B 29 MR, DL TR AR, @ Bl T et se sl &R B iy n] et ini 2
W& 20 R AR . DR AE 4 2 S, 46 24 [ I U & e b [ 5 4R 38 T[] R 28 T 2
TEWSCRME 2530, BV X oAk S AR IR, IE XTI R AR s AR S MR MEAm i o 1 P8 5K
e P R A RIS BRI — PR R IF 48— 18 T AR A MR HE ARG, Sk Jé v
FARIE [ SRR 2 S R R ST E /G 3, BELAS & e v ) R 7R 1 [ 4R 22 25 1 T I 2R Ak
WM SRR

HWR, 2ok v A AR ISR M G B e S o S B A AR, 75 L B FE XU . L DCF
B, PEAG AR WSO B0 2 I, i 1500 3 2 oK AR T ) IO I 22 52 i 2 LA B i 49
TR, W AT RES | A BUEE AR A0 G2, BHARRCR I 2 19 550, BN RVFIA Z K. FEE
1R H 2> 7] (Patton v. Mid-Continent Systems Inc ) Z&H7, 8 EEBEIN R, FE0 = G 42
()7L, 27 IR BE BRI SEPRIE AT B 3%, LAV AR B4 R 20T R AR, IARAS: 325K ks
PRI 5 A7 B U RIE A 40 R W 22, S5 T2 1T 6 R BT S H 1 A AR 58 FH 2 30 BRI i e
WA Y A EERGR I SE PR R, B LA B4 — IR I 2 SE PR ¢ 5 FIE 4 8 = A
M0 WAE 1970 4F, giA S dE AR ORME B A g, DU RT e 2 Hh B T IRUR: ) A
Bl © Y 4N E B9 F R 2 AT B i R A B BGE B 25, W25 L BT, it
B 2R T8 BB R 0 XURS o © LA 2000 A I B Aok e R ke 1) R RS TR A w1 R EREE JE
PG ( Karaha Bodas Company v. Indonesia ) & R, £ 1997 4E WM 4l fa Il 2 )5,
SLER JE BUR BIAEWSCAT Sy, 355 38 %8 B @ BUR 42 HS 1 21 2y fif DR 7 RG24 5 22 i, T R
FEAR A o AN A2 e e . @

i, 2ok v A SO 2 4 UK 38 I A AR o BB SR 29 R I PR ey A )
1) L2 T 0, A R T AR 0 5 7R 1 2 B o 4 o ) 1 AR . A
Pt S AR AR MR I I AR T ] AR v ) I B 4 0, ) FEAR BT b A — PP s A
BRIRM . AE RN I ACE A =R ] GE AN TR . — AR B [ TR
FATE ERH T IR AR R P A R T SR T AR P I R A = R 4
T 7 38 [ R A2 32 9403 2% 36 T AR 38 T &R AN A IER, R AERCRnfA s, —
JEARIE TR A . B AR T RERE BRI A A RIVA A AP B A (R i
B YA TR A LB AT IR, ELE F S TE AR S ™8T 5 3 2w A0 PR 2 At g

Melvin Aron Eisenberg, The Limits of Cognition and the Limits of Contract, Stanford Law Review, 1995, Vol.47:2, pp.227-
228.

Patton v. Mid-Continent Systems Inc, 841 F.2d 742, 7th Cir., 1988, p.742.

Gerrit De Geest & Filip Wuyts, Penalty Clauses and Liquidated Damages, Encyclopedia of Law and Economics, 2000, Vol.3,
p-149.

Louis T. Wells, Double Dipping in Arbitration Awards? An Economist Questions Damages Awarded to Karaha Bodas
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Company in Indonesia, Arbitration International, 2003, Vol.19:4, p.478.
1d, at 479-480.
Supra note 17, at 118.
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Peter B. Rutledge, On the Importance of Institutions: Review of Arbitral Awards for Legal Errors, Journal of International
Arbitration, 2002, Vol.19:2, pp.82-83.
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07 2 WA 2 ] A AN ) 5 A L B 2 IR 2 P ) S R AR 2 R A
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FEAE WA RN o, ARy AR ] A5 4509 3 =2 ) ) ) i 1 AR AR 2 B A Y D
W] o M) - D U A A S 1 L B8 5 A W 7 ORI A AR A SR i, LA RAA
WA P RLARAF A% LAZRTE T 6828 S 5 S 100 5 R 1505 385 AT I 7™ FIR il A 2R T [l 3
4 AV R 2 N B 406 249 S, © D BEAE T e S B 538 M) 4t de AR R 1 [ A%
I ETiNES 2R

1974 ARG [ (45 A THARCHAN 55585 ) HUE , B 500 H A o 54 853
) AL, @oh LA (Friedmann ) TAAY , BR AR 24 s S0 AR Bk Yy EC A B DA AR S R AE A1
A LLE A ey 09 75 SRS A TR A o ® A T 36 H 59 St ik i A7
N ST AU A AIACRR, S2Bn ET A AR T D9 DUOE PRI S iE . AR
A RE , AEWCAMER SO AR GE IR T S BUARE [ A B A 4 S A R R0 i 2
ML G — 7 AR, G MR RSP 5 58 B A KL, DT I8 BB A LA i A
Jeytr o a7 1o AR AR ] — 7 BOAEMCRMEE28  , HR RT RE S B A JE AT JORE, Toik S
ZRAIIASK H Y, B 2 SRR — ARIEE M 6 R A

( =) TEMCRME R B %12 24

FETH SRR B U, S B0 5 AMEAR HEAN A5 [F) T FE 0 AMEAR e, P

Id, at 81.

XEGE: (N “RIzRsch” 3] R P —— T EXGAR TR AL AN R ), 3 (RMFEAR) 2014 AR5 3 447,
#5152 01,

The United Nations General Assembly Resolution 3281 (XXIX) of Charter of Economic Rights and Duties of States (1974);
Supra note 30, at 333.

S. Friedmann, Expropriation in International Law, London Institute of World Affairs, 1953, p.134; Suzy H. Nikiéma, Best

Practices: Indirect Expropriation, International Institute for Sustainable Development, 2012, pp.3-4.
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FEFEAR T X 5], A B AMERRIE T BRI AF S RIS A e . HAR, Fu 0 #MEFRHEAN D
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Cambridge University Press, 2002, p.220.
Abby Cohen Smutny, Compensation Due in the Event of an Unlawful Expropriation: The ‘Simple Scheme’ Presented by
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Chorzow Factory and Its Relevance to Investment Treaty Disputes, in Practising Virtue: Inside International Arbitration,
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A ] T4 A S A A AU T M R B A . R S — 3 [ A i A BR A
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FAES N E BB T ST I AMERR I . A7 E A AE A ME PR MEBE 12 B T4 A MR U, X
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FREE X WEAT & ) P-4 0 S 0], AR T RICR B 2 N AR 22K

)5, RS O HE 780 #MERRER , 200 B 78 0 A M AN SR 45 [A] T 4 0 %
£ B T AMERRIE KA Z AT B R R Al £, & P BURG 0d T/™ wf i 25 2R .
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Abstract: In the arbitral practice of compensation clauses in international investment
treaties, there have been instances where the compensation amount has been excessive and too
harsh on host governments. The legislative practice of expropriation clauses in international
investment treaties reflects the underlying logic of efficient breach, allowing host governments
to replace actual performance with breach compensation, maintaining a relatively balanced
interest relationship between host countries and foreign investors through compensation, and
effectively safeguarding the regulatory power of host governments. However, as the standards
for compensating legitimate and illegitimate expropriations tend to converge in investment
arbitration practice, and the improper application of compensation calculation methods to loss
valuation, there has been a deviation from efficient breach in the practice of expropriation
compensation. From the perspective of efficient breach theory, it is necessary to adhere to
the principle of balancing the protection of host government regulatory power and foreign
investor investment rights, clearly distinguish between legitimate expropriation compensation
standards, and replace single loss calculation methods with diversified valuation methods to
effectively correct excessively harsh expropriation compensation clauses.

Keywords: host country; compensation clauses; compensation standards; valuation
method; efficient breach
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“ERELSAL” puE S I R EE F R TN AR AT e R T, P &
2 B | SOV 2 (A5 P A2 22 W S B SRR IR, e AR 2 R AR T FI
Murphy ZEZ5 LN A5, 4911 1, 7 Giovanni Alemanni v. Argentina Z& 17, &8 2 BH A 45 1,
iR O R T 2 0 P T R 7 A T 308 2 Ml [R) R AR AR U i sk 2 Hh 5 T L
T AR SR 3k R e 7 — P (R v R i B, @ Db D, PP A0 ) 4 i Sk Ve — A
5e 1 M 8 SL55 B 1, X Rl il P S 55 R T Btk SUAS RS A 55, B SN A I AR K
ST A B R T AR A ] g P ) ) L

TR B RAF R 45k B2 Brh, phEE B 51 ] (ARl SR 29950 20) 1Y
— AR T U] s R A H RIS B R B, TR A AT 3, © AHR T ok e 1 S
BT, (A BT ) 2R FH SCAS R4 7 32 , 38 2o X AR TR 9 A, R S Je AR

Supra note 20, at para.20.

Supra note 20, at para.21.

Burlington v. Ecuador, ICSID Case No. ARB/08/5, Decision on Jurisdiction, 2 June 2010, para.315.

Murphy Exploration and Production Company International v. Republic of Ecuador, ICSID Case No. ARB/08/4, Award on
Jurisdiction, 15 December 2010, para.142.

Id, at para.149.

Giovanni Alemanni and others v. Argentina Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and Admissibility,
17 November 2014, para.304.

AT T RT7 R B0/ 2 P #k #2553 , LU Casinos Austria International GmbH and Casinos Austria Aktiengesellschaft
v. Argentina ., Bayindir Insaat Turizm Ticaret Ve Sanayi AS v. Islamic Republic of Pakistan . Giovanni Alemanni and others v.

Argentina %28 19 PR EE .
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1 E R ESE R, Flan, £ Almasryia v. Kuwait 22081, PR 18 o i B3R S Bk sl R
BIT (55— 4F5E 4% 48 “RY” “ansik” “SRJ57 SFnlE R, 35F LR SO0E A
BPPER 2 BTG A TR . @ Ak, 7E Casinos Austria v. Argentina ZE{4Hf, fk a2 i i
XF BIT 5 8 45505 (4) FRISEAOMREE, © AR X R 1 7] B 7E 45 29 A R st A vl il ot
YAz 7, @ P A — AR B IL B R A A ek 454 . @ 1 Abaclat and others v.
Argentina Z2 5 H | AR o AR B NG PR AR 205 8(1) 2 BUFETE , i 55 HLE T NE “en
la medida del possible” I “per quanto possibile”, Bl “JXAJGE” 317, 15 H 4518 BIT 5
8(1) ZR LA I FAR SR il ), 12 2% A B A e D BRI T e . ©

(=) &M EER X

B H AT, XTI AR e e ), Rk e S AR AEAE oy o SR, 7 Y A4
fhER H 25 L ery i s T, B E A AT RE S 7RI ) LR O A R A B © Bl
[ 22 5] Nasib Hasanov v. Georgia T 2022 4 8 H 19 H gt/ i )i 1 I sk . 7
IZE T, P HRIE AEERR, I AR REE R PTEFF R S S HE W BIT S 9 (1) A1 (2) 4%
(R, BNFEA -3 5 BT SEFERRBURN =22 [0 SR G UEA TE R ), O ol i FEI B . @ e
WEAFE W, BIT 259 (1) W& SCUARR, R 7E E K P SRS 200 2 i g 00, ik
JEA HAERER, 2 “[RE” 2 ICSID 4RI Sl AT fn A ¢ B K R 2 v B br
B SRR O AR Rl AURRSE. esh, BIT 259 (2) FFFFkmy “@f (if)”
— T B, [ G U0 B A A A ) e R S . R N F2 K EI K R R BT 2R E

@D  Almasryia for Operating & Maintaining Touristic Construction Co. L.L.C. v. State of Kuwait, ICSID Case No. ARB/18/2,
Award, 1 November 2019, paras.37-39.

@  Argentina - Austria BIT (1992) % 8 %% 4 #X: Con este fin, cada Parte Contratante otorga, en las condiciones del presente
Convenio, su consentimiento anticipado e irrevocable para que toda controversia sea sometida a este arbitraje. A partir
del comienzo de un procedimiento de arbitraje, cada parte en la controversia tomara todas las medidas requeridas para su
desistimiento de la instancia judicial en curso.

33 Casinos Austria International GmbH and Casinos Austria Aktiengesellschaft v. Argentina Republic, ICSID Case No.
ARB/14/32, Decision on Jurisdiction, 29 June 2018, para.278.

Id, at para.279.

3  Abaclat and Others (formerly Giovanna A. Beccara and others) v. Argentina Republic, ICSID Case No. ARB/07/5, Decision
on Jurisdiction and Admissibility, 4 August 2011, para.564.

August Reinisch, The Scope of Investor-state Dispute Settlement in International Investment Agreements, Asia Pacific Law
Review, 2013,Vol.21:1, pp.3-4.

@)  Article 9 of the BIT provides, in pertinent part:

1. Any dispute that may arise between an investor of one Contracting Party and the other Contracting Party in connection
with an investment in the territory of the latter Contracting Party, will be subject to negotiations between the Contracting
Parties in dispute.
2. If any dispute between an investor of one Contracting Party and the other Contracting Party cannot be settled in such
a manner within 6 months from the day on which a written claim was submitted, the investor shall be entitled to refer the
matter:

Nasib Hasanov v. Georgia, ICSID Case No. ARB/20/44, Decision on Respondent’s Inter-State Negotiation Objection, 19
April 2022, para.50.
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28 A2, HLAT DIk FH e B ke BV PP e DA I R SR AR A2, HL e B 45 0h
T ARE AT AT I P R Al PR, D E T =R e T ) SL55 Jd TRR P HEEKR
iR B S5 3h A Sy, R ) R e 2 R i) 2% 0 [ R %) ] A2 3

TEARIF T Kalig v. Turkmenistan . Ickale Insaat v. Turkmenistan 25 281 3R -, ik
JEFE Y, ] S BRPE S BERU 18] 0 DX AR A 4030, fh i 7 ELAAR S8 vh el i
— XA AE AR B UL AR [7] T 57 37 Kalig Z2 190045 L & Sands QC ##Z1E Igkale
Insaat Z2FP 1 S XT3 WL, @ FE Kahig 27, Kalig RAPEE N AR U S 5CR B T LR &,
R — R 9 A9 20 B8 H LG 7 R BOZ A BRI RTHE T A AL P ER , I8 2% 10 &
TEF i —Fp Ao b 2 1F . @ Sands QC Z 4% A A Igkale Insaat 22 (1) £ 8508 WLk /D B AK S
TERA B B0 5% 2 L B3 T 5K T AR B AR 3 AN A R ACEE SR, I R ik iz
BRfi# T Paulsson HHZMSCE W e, fhEERS 4518 : AP BGH T 52955 9 %M
S (1) 6] R 0] D10 5 ST R S5 A 00 35 AP X 43 5 38 A WL A AN (R b 3R L — B4 18 -
TCR %A AN A A B30 J2 ] A2 PR 5 ARG I A5, PR s Te vk gk sk
HIRGL ., RIIL, RN U — 20 WA TR IR e il LA 23X — 451, DA I A
FERIENT T IX—45F. @ B ] UL, AR PRERE I15kE 1 X A%k e v L (H B 1 o il
PEZOR . HeAh, Nasib (P 50 QneT i e [ 52 (8] B R 00 S e S B AL T A4 fi B L A
ST LS5 R ME— IR . @ IR F A T RE S XN R 2k R P A EE LA R, DR A R
BT P i T RBAE M TR ok ) 2, LU PG ™ s R el A S . @ HiZ R4
FF A 2R 38 [ T8 51 VE PR ARG , 7 2024 4F 3 A, 765 B ER 1k Be A FELAY Bacilio
Amorrortu v. Peru (I1) &, ZR 8 B R 5| 72 2RI AR A Se e 5544, 0T
¥ iz SRR AR F R A )L © S N, TR 2 R E B R R BTN Z e
SeBII 2R, 2 R R B RS 5 | T 5 LR e R R A E A e . L, Bl &
IR AR” DABRSIAERIE Y B R B AU R R 220

= hEEN “RIFMEERT EEA—REREE

CHAFPIRIAGRT ARSI P A SE PR IR 2 B UV PP JE ke, E2EA LU =07
TR IA 5, T RS m] 32 B A X AP AE IS b A 0B, X Rh 7B 80T Stk

1d, at paras.90-98.

Id, at para.94.

Id, at paras.96-97.

1d, at para.99.

1d, at para.103.

Y48 1345 1) jus mundi ., italaw . Investment Claims Z550#E )% , K& “negotiation” B, “amicable negotiation” 1§
“consultation” 45 XCEHHA] , & I GE I AR AE AP I o) B3 10 T D

Bacilio Amorrortu v. Republic of Peru (II), PCA Case No. 2023-22, Procedural Order No. 2 (Decision on Bifurcation), 18

March 2024, para.39.
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PRI KEREEAR W BT

A E MR 2 5 LU AE BRI A BOME LA Gt — BT LT, OB S ek PPk 34 1712
AIfREREZS (] o), PPk 53 BB DA A A o 1 X0

(— ) BEENSTZREENX S FEEIE S

AT IR BB TERT, (PR BIBR THE e “FRIPHEA” A T RERLR
AN RS A AN EEM ST Z B (Admissibility ). X —HL NG,
SRR P N A T S M 2 AR R AR M B R o R 24 B AH B OC R 7E
RRFEE LR T AU MErE. B, A 2 DA FERS v 32 B 1 X 43
IS AT

KFEFAG O] Z R X 0, BEAFEPIF IS, 55— Fh BN, XA HEAL
LRI SZ BEPERN G PR DU A B X UV E 2R D AR 7 o an SR SO B R TG
% ) H PR R ) AR B 4 BRI, G R R A AN ) A, I R Y AR D I R
PRAE 5 A0SR SO B AT v e 2 e i B (s & HEr ik e ) fhakigeR,
[F) AU 5 0 B PT SZ B, MRS, Az A R DR e A D o @ X RoUl s A5 31 1 0 I R e
R B ) S, 1 40 58 [ B s 1A BEfE BG Group v. Argentina 58 H A8 H @ FEIX —FRifE
R () U 22 L RE S M ] 57 B (R , DRL M 22 AR A, O RE RS IE S — [n]
BURFRP PR (8 AT LB R HO A A S B A R 52

T — RIS KR AL AR, RIZRIE FEHR A RO R A R R T
FERURAN, W2 SO0 B P A T Ja A A A T AR R 3 DL HH A A Sk 1
Rl , I B B2 4% 0 i R o R, D3 i 0k ml 32 B [l R, @ AR ifEZ T
2P () LG TT RE 7 S A A m) 3L, A, PT 8 5 K ] 2 B ) T, 5k =2 B B T R P[]
X EFERR R0, © FiA X —FS M A SRS “BIprEmE” HEbR
TE “ERERURI Ah RS BT P I TR AT

RPN IRELRR T, “AUFIIET AR VB —Fi B i AR PPk 5k, e 2 HL g
W KT A7 B T JC IR O A FEAL D S B, SR AR ES AR SR T, DA LR R
PHEZRRY SRS Z A G . L ICSID #E9 fhk i 2 R, 1CSID e 4%
BORALTF I CARBRTAN 207 ) 45 25 K08 1Y 8 A BERUR TR B RERL, 18 75 XU W
FORIAE @ KL KRS BB RIEE R ARH, sk hs)

X T2 5 IS IE AT 2 0L Jan Paulsson, Admissibility versus Jurisdiction, in Cambridge Compendium of International
Commercial and Investment Arbitration, Stefan Kroll, Andrea K. Bjorklund and Franco Ferrari (eds), Cambridge University
Press, 2023, pp.904-916.

BG Group v. Argentina, 134 S. Ct. 1198, US Supreme Court, 2014, pp.13-17.

Northern Cameroons (Cameroon v. United Kingdom), 1963 ICJ 15, 1963, p.103 (separate opinion of Judge Fitzmaurice).

B S 22 22 & P, Yuval Shany, Questions of Jurisdiction and Admissibility before International Courts,

Cambridge University Press, 2015, p.131.

Georges Abi-Saab ZHZRA AR AT, A g 7E— MR bRy e, Fe5aHh BT sl H S R0 7 S el vl 2 B
L 233 S P ) A AR AT SR 3] AL B T X A DR B NI Ry 1 A 4B A & F . Abaclat v. Argentina, ICSID
Case No. ARB/07/5, Dissenting Opinion of Professor Abi-Saab, 28 Oct 2011, para 23.

Article 25 of ICSID Convention.
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RVEZFE . — S I o “[alE” @y FRH, 1 417E Daimler v. Argentina
Zh EE TS, BIT Fruifif e 35T 0 A S8 B T AR SR, 1 8 S e
AL N X — ARG RV R WA E Z R R B 4551 . XS 5 OE T 42
[e) R T A A A5 T X 5 S T P B A AU AR E AR, @ Kalig i
BBERE G WIS Z R ARUE AUV 4K M O B R A R 2 A PR @ SR TAT, 55—
S A I35 R SO0, , 0 Tckale Insaat f#REEIN Ty, “AUFPIRE A" Avk M 4E 2 H
ST [V R A )R, T2 v S A M 45 ] 488 5 [ [R) 2 A Tl X 22 31 “4nfef ( How )”
MiASE “JEdE (Whether )", PRIt HRE B R A R A2 B () 0, il 20 24 [ R i i 2 3R ©

VFZ A O A ] 2 BRPERY IX 0 0 B0 KRR E o WNESRIE A EERE ,
THZ IR X RIS S A 0 R A AR AR AT 32 BRI AR T 5 SR R T O 5
PRl AR A R A S AT 32 PR Y S BOR RE LS , SR PR ARYE SR I AT o 25 T 2R i
T, W) 55 22 KR S A S A BRS 23 S8  0 S SIORE AN R B SR T, S PR DL AR Bk
TERARSZE P 50k AU IR A IAE Syl 2 B, (K 5% £ A P 2R SRR A A
BAFEAL RS . © I, B HEAUS 7T 22 B 2 8] B BRI X 3% AU 2k
PR PR S e A R T

(Z) MM EAIARRT KM ERETE

T IR S i ARG IS — T 5T, VP 2 AP EUE TH UG TR AR T 550 & il i X
HRAT IR IR HAE . 7R [ BRECGE AP, 008 2 291 5 OARS B PE5 PP iE A K
A BAAAE— R R RO R . “AAFII RIS B0y SOR R B 30T ik
JE SRS TR AT, NI P A T R JE i3

TEMRRE SR 2 SUAS I, AP i i R (AR AN 55 29388 29 ) (LA fiFR VCLT ) 1Y
BRI . VCLT RYMFREFLINI DL “SOARRRE” S i, i — S7eE TR P AR 3 1T 21k
SR, [EIPRVEZE B SIS Y AR ARt R s R A E T R I SCAS B S TR AR
FEARL TR L @ AR | MR E s I R GRS B R B RS Ik, 1E
CRUFERT R R AR b AR T U R T LR R T 1

KEFPIIELERRRE AP AR B, 2RI “SORMERE” M “ B Ifi R
7 SR, BIAESR FHGE— B Al R 7 vk, B T 2R 24 SCAR LS YRR , T3 mT B R BOR
[ REAs . B, ANERIER T AT Be S | AN R 1Y ks, 4, Bayindir fP#k k2@
XS5 “can not be settled” — I ARAE , 5 AR IE B HIZ 45K H AR B 21k

Daimler v. Argentina, ICSID Case No. ARB/05/1, Award, 22 August 2012, para.193.

Kili¢ v. Turkmenistan, ICSID Case No. ARB/10/1, Award, 2 July 2013, para.6.3.5.

ig;kale v. Turkmenistan, ICSID Case No. ARB/10/24, Award, 8 March 2016, para.242.

Chin Leng Lim, Jean Ho and Martins Paparinskis, International Investment Law and Arbitration: Commentary, Awards and
Other Materials, 2 ed., Cambridge University Press, 2021, p.447.

Supra note 49, at para 25.

ILC, Yearbook of the International Law Commission, 1964, Vol.Il A/CN.4/167 and Add.1-3, p.57.
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A AP R A BEE, 75 A8 ] “are not be settled” 1% —2éiA ;@ [fiifE Casinos Austria
v. Argentina &, fPEREE DA, AR 4 BIT 25 8 (4) FRMUHETE, Uh i I A 44 1k it 38 A [R]
BRSSO A S AR B RGH F 9E U g T T “Bestimmungen ( FLAE )7 TR
“Bedingungen ( 5514 )", I FAZMERBE N R , 2 5530 R 4 i il R 4k ) —3 43, L EH Y
TE TR HEFRAP BT, R IR DA PRAPEE T35 04 £ B2 S AR i B 45K @ T AE Nasib Z20F
o AP L X “will be subject” A “if” MWAJBUARRE A E 1A A AR — kil M) S
DB R M RIARE R AT REAEAE 22 57 BN, Kalig fh3R)Ed i Xt “provided
that” A9 RS, TA R IZ 2% K i 60K T A8 REAL Y & SCo @ SR, [ A 2 /% B “provided
that”, Ickale FHEEEHI R T 58 AN A B HLF i R A i R I AT e T4
FERUCEDR AU RS T 7R am o0 i Y 7 DR IR A 15 D0 T BRI A0 3R . it
Ab, BRI P ARTE R BE 0 G T AR R] AT e R BOR R AR B AS . TE Wi S
23 1Y) Bayindir %55 Nasib &, USRI LR BIT B T “can not be settled” 1X—ARif,
{H Bayindir 2% F B T1ZAE , M Nasib 2RI T8 .

P BEA I 25 R IR GE MR B J7 % . B0, 7E Giovanni Alemanni v. Argentina
PR R BIT 55 8 (3) 458 Bt B “ NIk B, 76 B SF AN P g 253K 1 AT 42
T, 452945 T E BUAE S5 S RO AT 40 1 [R) 2, Tml BB A ] 4 iU B A PR A R 4508
PG E L AR, S TR R UL Ui 2030 ANBRVE M A RERLR S
IR

25 LT AR R R IRl A B v T e BOR R 25 51 . BRIV Az R AR AL
SO R R T, R T 2R 2 SUAR IR AN T AT , Aol e 70 A B 12 25 B o ] i o 0 3
fif s, PRI, PR S SL R AR S B, AR DG SR 2 ARTE RS i Rk

(=) BRI REFERREWE

IR RZHEGRDG I T VCLT W RERLI (AT IH A — S22 4, ik 5t 2 AR5~ A
PRler 2T , Ptk bz A PP AR T, filin, 78 SGS L, Pk 51 %5 i 1 S Bt i
EEEBENT BIT AU DL R R AR S , e ZINE I 4k IR 4 ;@
17 L.E.S.I. - DIPENTA v. Algeria Z& 1, {78 51 U 5& T30 )5t 0 A5 [ AL A A
IR 2 RE RN e B ® A R4, 140 TSA Spectrum v. Argentina %8,
ik 53 2 AR AT P T B R 9% 3 2 i [ i e B2 5 A AR A AR A R il 2 @ ol B B e
A = WA e AR A AR 37 B 2= 5 T TR T3 T, A T35 s P A 0 iy 3 ek e ) — 3%

Supra note 18, at para.98.

Supra note 33, at paras.276, 281.

Supra note 38, at para.98.

Supra note 52, at para.6.2.9.

Supra note 29, at paras.304-305.

Supra note 16, at para.184.

L.E.S.I. - DIPENTA v. Algeria, ICSID Case No. ARB/03/8, Award, 10 Jan 2005, para.32 (In ILQUESTIONS OF LAW).
TSA Spectrum v. Argentina, ICSID Case No. ARB/05/5, Award, 19 December 2008, paras.111-113.
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P HRE - B (Kaufmann-Kohler ) #4451, R EE AR Z 56 Bl g 293 (B 7E
VAR R b 201 7% SR B 10k JE A P ST e, Bl A A AR IR Ay S B pR 5 D0 ol e A7
55 NG FR AN — R RS AR D22 © i - fRJK AR (Jan Paulsson ) ZHZMIIAA
X ST RR R ) S AN O B A0 R s A T %) (R RS iy 490 Ry 1 R 1) (] R

SR, SR Z M0, P JE R AR A I, o T DX — (R, B T o
BN RSB OCSUARRIR” Fb, B AFAE — S8 [l E W ff Ue 7 8, B An e o 36T Uik
737 ARSI SRR o 33X — IR PR 51 7R A DGR, A2 SEAR L 22 451
MY SERTER D, TR AR 204 T R, DA T ik Zr A IR el = Uil T i 22 491, 2 e B e 1 —
Btk SR, XD S0 THO AP EE A B 5838 5 H LI, HorT ATk AR IE
R, A 800 5 AT SRR 38 1k B 45 S DS A5 , /R B2 19 B R 8 2s 1], I
& AP A P T W R AR A 1 BRI .

M. E BITs f “KIFHEFER" BATEIRENERE

W BARXS CRAFERRT AR TR IR A SY, FATTRT LA B, A AR AR AT 52 B
PG 2Z 8] ) DX A AE — 8 RO , 0 i A5 Ho s P AR REAEAR DR BE A 1 itk A Y
FI iR H AR — ) R AT e — R UM SE B . 7B (0 1] TR AR 2%
LY P FRIR I G 307 B SRR I 5T A BUA R BT A 29 A OCHLE | =B
il 5% A b R AR IE— 5 B B SR 1 T 58 SR, P R BEAR AL BITs
REZZET 20 K, “KIFURT R MRNERIIAAAETE Z M, K, 78 FE 55 28
FRIRFIRNZR 1SS, A “ACUFUR R 45307 HEAT L B RO 5 I

(—) RE “KIFHEER" BIEIRK

HRAE 7 55 BB 508 A Ge T 80 W 7, R 2 2024 4F 10 A, 3R [E X845 45 51 A= 50
MGABGEUE T3k 110 4>, @ Horb 3T 100 MR E L& AAF “AAF IR 45307 . TR
100 NMEREHT, L2 M R — 4RI Ny . AR — T AR I — T R H Z A Ak
BEAT G AAT 4380, LR ] BESE A B R A AP R . ESCERIA SN “Any dispute between
a Contracting Party and an investor of the other Contracting Party, related to an investment,
shall be as far as possible settled amicably through negotiations” . HAAZZAH, KEZECRH
RS ol S 3118 i 1 7 = AR s Ry i I 1 (G R EE RS TRy K S B 58

Saipem S.p.A. v. People’s Republic of Bangladesh, ICSID Case No. ARB/05/07, Decision on Jurisdiction and
Recommendation on Provisional Measures, 21 March 2007, para.67.

Jan Paulsson, The Role of Precedent in Investment Treaty Arbitration, in Arbitration under International Investment
Agreements, Katia Yannaca-Small (ed.), Oxford University Press, 2018, p.84.

(P E 2 BRI PR EE AT ), Forh AR N RALFN I R 4538 2 2935 A, https://tfs.mofcom.gov.cn/gzdt/art/2024/art_
857b16fbb5c1430ca9a3b3314ece2c71.html, He /5 Vil HHH: 2024 4 10 H 26 H.
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TRZETT R BIT BERH] 73X i #E

RABIY “RIFOIRTART WS RN INGHTE A N AR BERR R ik, 24
FARAR]— 7 A B S SR SS e 2 R Y 4 24— T AT AU R B . B SRR R
“If the dispute cannot be settled through negotiations within six months, either party to the
dispute shall be entitled to submit the dispute to the competent court of the Contracting Party
accepting the investment” .

BT iR MRS, — SR AR A5 N AR AN T BRI R RE Y . fildn, 2020
11 H 11 HAR (AR N B30 = U A 0 U G T AH B A2 F O
PEBEUE ) AL “AIFIIRIAT FATER BITs EANR, WIRALE 1M p e A
AR RTROTRIF . @ Heah, 2008 4F 12 A 1 AR (e AR A B AT EL LA
[ BRF OC T HE AR LR B U E BIETT ) T AR 1 3l AN ARk 3k =

e 5 (1 BITs W, 30 PUANE E A T IR Gt 20, © ilin, e
[ S3HZ e AT BIT b I 4 4 — 7 8588 S 46 2 53— 5 Z 04 A ) 55— T 40
T AR B AT AR AR U, I R R OB 2 S N GE ) R A A b A
AT B o @ S XoF EE R BITs, AT LARH 2 & B, 350 S P 145 38 A0 A 25 T A
BB, © DL S 20 S ST BIT S, 1994 AR AR RSO IR & <&
LF PR 253K, 0 2011 AEFHTETT RN ASORTE T “ACUF By 2530 , iR A R e 40
M 3SR v ] L A AU O R A B P U R AL RO

R AR S G BUR A 4B, W LA R B R AE LR LA
B E e AP EXSAMEITHY AU O 25 b A R Eh iR K AR PR ARk T

Z UL e N B R BURF R 22 R R 3o 2 T2 SCHRIRIBUR G TARE AR HER R R e ) 5 13 ol
A2 —Jr R RS Bl S 4024 53— 7 Z [RIRAE LR 249 55— J7 45 R A0 77 A A AU iy 2 507 A I R e
(e N\ BN ORI Ey HATEH AN R BUR G TS AR BRI e ) 5 9 AR50 1 U : “— R —Jr ol
H N 53— 7 Z ATEAR 2 55— T 8L BT A A AR Al S S ek 4005 A DR A e .

Z 0L (e N B I BRI A R B 6 T AR B A BERI AP B b ) 45 9 JR45 1 3O : 4R —TJr 54k
2953 —Jr B E Z I T HABTE ) iSO, fiZ e 0T 15 B R Z 4 BR A 2077, USRS AT IR R )Y, FLAS 1ADE
SR 5 PEANE L o BB RV D2 249 75 NS T R od 258 28 A R g A D i

20 e N R BORF Ay A R BOR 6 T BERUR BRI R MR AT ) 45 10 e “SBJLABdin
T (=) REENTERATT SN 5 —IrRH (D807 ) Z IR %8GR th 4k 29— J7 i SR E AR g
B TESLA RIS BUZEIR I Z R T R . (=) U005 N il i R AR R AR R S, AR
DA R A B P L B DR ROm A AR 2977 BRI S GG 1 SR RS RAMERT; 2 DA SR 5 i
R AR M 55 — AL AR AR SO B A T 8 JH v 4505 3 AR I SR AITA TR AL 4 OREA0 R KO i
SRIG AR, TR I REARHE A U S o (38 60 B 258 o AR 5 2k ak : 1 e AR N RN Jy i, 2% ik 2
R 9580 2 T CL LAy 1A, 605 AR A HE

@ GrHE iR N RGN R EOR A SR 2 I A AN EBUR DG TR UE AT B LR B0t e ) (A RSN B A

0 A1 IR LA IV 7 [ O DG TRtk AR BB (1 e ) e A B A [ ORI (3] [ R OC T2 b FIAR A7

PEFTYIE ) P N RN BRI 2% 03] 5 7 3 LA [ ORGSR EARAP A BT I )

Z UL (e N B I BUR R 58 € P34 R T BORF O6 T AL BERIAR B ORI BT e ) 45 13 4

B FLI AR TEARTE 2009 4205, BR 15 AT BURT T A BT I 2 1995 262, HALPIE i 2628 i [ #R7E

2005 425, EIR Z R SGLARGE PIE HURTE 19 AR IF A0
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MR, HAK, “AEFER R A AR 2B KRR, B 5 5 KB filtn 7E Kk
IR BER—A5h R R COSERET CURATRE” AU, X AT g R B
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Abstract: International investment agreements usually provide a dispute settlement
mechanism between the investor and the host country, which usually includes an “Amicable
Negotiation Clause”. In the practice of international investment arbitration, it often occurs that
the investor filed a request for arbitration before the expiration of the amicable negotiation

@ S0 (e N RN BOR AR R EBUR OC T SR AR ARG IS IIE ) 55 9 45 1 % (AR N RN U
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period, which leads to many disputes. Among them, the nature of the “Amicable Negotiation
Clause” becomes the focus of the disputes. By analyzing the legal reasoning of the investment
tribunal in dealing with this clause, not only could it deepen the understanding of this clause,
but it could also provide reference for China’s future treaty revision and contracting practice.

Keywords: international investment; amicable negotiation clause; jurisdictional
prerequisites; cooling-off period
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